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ACCOUNTING SERIES 
Release No. 146A/April 11, 1974 


STATEMENT OF POLICY AND INTERPRETATIONS 
IN REGARD TO ACCOUNTING SERIES RELEASE NO. 
146 


On October 5, 1973, in Securities Act Release No. 5429, 
the Commission requested comments on the substance of 
Accounting Series Release No. 146 and stated that until 
these comments were considered the Commission would 
accept filings from registrants using principles of ac- 
counting for business combinations in accordance with 
practice deemed acceptable by public accountants prior to 
ASR 146. Comments were received from numerous in- 
dividuals, companies and groups. 


Statement of Policy 


After considering these comments, the Commission has 
concluded that the statement of policy set forth in ASR 
146 represents a proper interpretation of Accounting 
Principles Board Opinion No. 16 which deals with ac- 
counting for business combinations. It has concluded, 
therefore, that it will apply this policy to all business 
combinations and treasury stock acquisitions which occur 
subsequent to the date of this release. The policy will not 
apply in the case of subsequent business combinations 
which are consummated by companies which have acqui- 
red treasury shares prior to the date of this release so long 
as such shares are not “tainted” under the criteria deemed 
acceptable by public accountants prior to the issuance of 
ASR 146 and so long as treasury shares tainted under ASR 
146 have not been acquired subsequent to the date of 
this release. 


Several commentators were critical of the arbitrariness of 
some of the criteria set out in APB Opinion No. 16. The 
Commission notes that the subject of business combin- 
ations accounting is now on the agenda of the Financial 
Accounting Standards Board, and it does not intend by 
adopting this release to prejudge the issues now being con- 
sidered by the Board. The Commission believes that the 
principles set forth in APB Opinion No. 16 should not be 
eroded while the FASB is considering this matter. 


Interpretations 


A number of comment letters indicated a need for the 
clarification of certain aspects of ASR 146. The following 
interpretive comments are designed to guide registrants 
and their independent public accountants. 


1. Purpose of acquisition of shares 


In determining the purposes of treasury stock acquisitions, 
it is ordinarily appropriate to focus on the intended subse- 
quent distribution of shares, e.g., exercise of options, con- 
version of preferred stock, etc. APB Opinion No. 16, 
AICPA Accounting Interpretation No. 20 thereof, and ASR 
146 all discuss and emphasize subsequent distribution in 
assessing purpose of acquisition. It must be recognized, 
however, that circumstances may exist where a company is 
obliged by contract to reacquire specific shares or must 
reacquire specific shares to settle outstanding claims. For 
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example, reacquisition might be made to (1) comply with 
an agreement to purchase stock upon the death of a stock- 
holder, (2) settle a claim or lawsuit involving alleged mis- 
representation or other acts relating to the original is- 
suance of stock, (3) reposses stock pledged as collateral 
for a receivable or other contractual obligation, and (4) 
repurchase stock from employees pursuant to contractual 
rights or obligations. Such contracts or claims provide 
persuasive evidence that resulting reacquisition were not 
made in contemplation of a business combination to be 
treated as a pooling of interests. Accordingly, unless it 
appears that such rights or obligations are contrived to 
skirt the requirements of APB Opinion No. 16, resulting 
reacquisitions would not result in “tainted” shares. 


2. Reasonable expectation of reissuance 


Many of those commenting on ASR 146 expressed con- 
cern that the guidelines relating to reasonable expectation 
of issuance of shares for stock option plans, warrants or 
convertible securities, i. e., the quoted price of common 
shares is not less than 75 percent of the exercise or 
conversion price, would be applied as an immutable rule. 
The Commission does not intend that this guideline be a 
rule. Reasonable expectation is a matter of judgment. 
Some of the other factors which may affect that judgment 
are the volatility of quoted prices, the remaining time 
period before conversion or exercise rights expire, and 
price and earnings trends. The Commission intends that 
the 75 percent guideline be viewed as a presumption which 
may be rebutted by relevant, probative evidence. 


3. Acquisitions subsequent to consummation 


Several of those commenting on ASR 146 were concerned 
about the lack of specific guidelines for determining 

when there are “significant reacquisitions closely following 
a combination.” The Commission does not intend to 
establish an additional criterion for determining the ac- 
counting treatment of a business combination. Rather, it 
intended simply to caution registrants and auditors that 

the substance of reacquisitions closely following consum- 
mation of a combination should not be ignored. For 
example, if a company wishes to replace untainted shares 
issued in a purchase by acquiring an equivalent number of 
shares closely following its consummation, such shares 
would not be tainted. Conversely, if an enterprise were 
to complete a pooling and a very short time thereafter re-_ | 
purchase could affect the status of the combination and 

bar pooling accounting. 


4. Materiality 


AICPA Interpretation No. 20 of APB Opinion No. 16 
indicates that the presence of “tainted” treasury shares will 
not preclude pooling-of-interests accounting if the number 
of shares is not material in relation to the total number of 
shares issued to effect the combination. In practice, 
“tainted” shares are apparently being considered together 
with other items under paragraph 47-b. This would limit 
“tainted” shares to a maximum of 10% of the total number | 
of shares issued to effect the combination. ASR 146 does | 
not address this matter because practice appears reasonable 
and reasonably uniform. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 


A copy of Accounting Series 
Release No. 146 follows. 
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ACCOUNTING SERIES 
Release No. 146/August 24, 1973 


EFFECT OF TREASURY STOCK TRANSACTIONS ON 
ACCOUNTING FOR BUSINESS COMBINATIONS 


In August 1970 the Accounting Principles Board (APB) of 
the American Institute of Certified Public Accountants 
(AICPA) issued Opinion No. 16, “Business Combinations,” 
which identifies certain conditions which must be present 
(or in some cases absent) if a business combination is to be 


accounted for as a pooling of interests. Two of these condi- 


tions, which are set forth in paragraphs 47-c and 47-d, in- 
clude provisions related to the reacquisition of voting 
common stock within two years prior to initiation and 
between initiation and consummation of a business com- 
bination which is planned to be accounted for by the 
pooling-of-interests method. The Commission has observed 
that these provisions have been subject to varying interpre- 
tations in practice, and has concluded that certain of these 
interpretations in practice, and has concluded that certain 
of these interpretations are not compatible with concepts 
underlying the Opinion. Accordingly, this release sets forth 
the Commission’s conclusions as to certain problems re- 
lating to the effect of treasury stock transactions on ac- 
counting for business combinations. 


When cash or other assets are used or liabilities are incurred 
to effect a business combination, APB Opinion No. 16 con- 
cludes that the combination should be accounted for as a 
purchase. This concept might be circumvented if cash or 
other assets were used or liabilities were incurred to re- 
acquire common shares and common shares were then ex- 
changed to consummate the combination. Therefore, for 
the pooling-of-interests method to apply, paragraph 47-c 

of the Opinion requires that “none of the combining com- 
panies changes the equity interest of the voting common 
stock in contemplation of effecting the combination either 
within two years before the plan of combination is initiated 
or between the dates the combination is initiated and con- 
summated;....” Further, paragraph 47-d stipulates that 
“each of the combining companies [may reacquire] shares 
of voting common stock only for purposes other than busi- 
Ness combinations... .” 


In some cases it is difficult to determine the purposes of 
treasury stock acquisitions. An AICPA Accounting Inter- 
pretation of Opinion No. 16 (No. 20 issued September 
1971) states: “In the absence of persuasive evidence to the 
contrary, however, it should be presumed that all acquisi- 
tions of treasury stock during the two years preceding the 
date a plan of combination is initiated (or from October 
31, 1970 to the date of initiation if that period is less than 
two years) and between initiation and consummation were 
made in contemplation of effecting business combinations 
to be accounted for as a pooling of interests. Thus, lacking 
such evidence, this combination would be accounted for by 
the purchase method regardless of whether treasury stock 
or unissued shares or both are issued in the combination.” 
The Commission believes that this presumption and con- 
clusion should be followed. 


In determining the purposes of treasury stock acquisitions, 
it is ordinarily appropriate to focus on the intended subse- 
quent distribution of common shares rather than on the 
business reasons for acquiring treasury shares. For example, 
shares may be reacquired because management believes the 
company is overcapitalized or considers that “the price is 
right,” but such reasons do not overceme the presumption 
that they were acquired in contemplation of effecting 
business combinations to be accounted for as poolings of 
interests. On the other hand, the presumption may be 
overcome when shares are acquired for a specific use un- 
related to business combinations such as stock option or 
purchase plans or stock dividends, are associated with a 
combination accounted for as a purchase, or are acquired 
to resolve an existing contingent share agreement. How- 
ever, the mere assertion that common shares are reacquired 
for such purposes, even where the assertion is formalized 
by action of the board of directors reserving the treasury 
shares, does noi provide persuasive evidence that they were 
not reacquired in contemplation of pooling-of-interests 
combinations. If a resolution of the board of directors or 
other statement of intent were sufficient to provide per- 
suasive contrary evidence, the restrictions on treasury 
stock acquisitions would be totally ineffective. According- 
ly, while a board resolution made prior to acquisition of 
treasury shares may be useful evidence as to corporate 
intent, reference also must be made to the actual or pro- 
bable issuance of shares for purposes unrelated to pooling- 
of-interests business combinations. 


When treasury shares are acquired during a period begin- 
ning two years prior to initiation and ending at the date 

of consummation of a business combination to be account- 
ed for as a pooling of interests (hereinafter referred to as the 
“restricted period”) the issuance of an equivalent number 
of shares prior to the date of consummation would general- 
ly provide persuasive evidence that the treasury shares were 
not acquired in contemplation of the combination. The 
shares issued may be treasury shares or previously unissued 
shares since, with regard to the equity interests of the 
common shareholders, there is no substantive difference 
between the two. Thus, a company might “cure” a condi- 
tion which would preclude pooling-of-interests accounting 
by selling common shares prior to consummation of the 
combination. The “cure” could not be effected by merely 
retiring treasury shares. 


Paragraph 47-d of APB Opinion No. 16 includes the state- 
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ment that “treasury stock acquired for purposes other than 
business combinations includes shares for stock option and 
compensation plans and other recurring distributions pro- 
vided a systematic pattern of reacquisitions is established 
at least two years before the plan of combination is initia- 
ted.” Further, “a systematic pattern of reacquisitions may 
be established for less than two years if it coincides with 
the adoption of a new stock option or compensation plan.” 
In AICPA Accounting Interpretation No. 20 of Opinion 
No. 16, no reference is made to a systematic pattern of re- 
acquisition, and some accountants have asserted that this 
test has been effectively superseded. The Commission does 
not accept this assertion. Accordingly, the Commission 
concludes that treasury shares acquired in the restricted 
period for recuring distributions should be considered 
“tainted” unless they are acquired in a systematic pattern of 
reacquisitions established at least two years before the plan 
of combination is initiated (or coincidentally with the 
adoption of a new stock option or compensation plan) and 
there is reasonable expectation that shares will be issued 
for such purposes. 


A systematic pattern of reacquisitions might be demonstra- 
ted by the reacquisition of a specified number of shares in 
successive time periods, e.g., 1,000 shares per month. A 
systematic pattern might also be demonstrated where, pur- 
suant to a formal reacquisition plan, shares are acquired 
based on specified criteria such as the market price of the 
stock and cash availability. The criteria of the reacquisi- 
tion plan must be sufficiently explicit so that the pattern 
of reacquisitions may be objectively compared to the plan. 
Unanticipated interuptions caused by legal constraints on 
a company’s ability to reacquire shares would not upset an 
otherwise systematic pattern of reacquisitions. 


The determination of whether there is reasonable expecta- 
tion that shares will be issued for the stated purposes of 
acquiring the shares is a matter of judgment. Generally, 
there would appear to be such reasonable expectation 
where the following circumstances exist at the time a re- 
acquisition plan is adopted or shares are reacquired: 


1. As to stock option plans, warrants or convertible securi- 
ties, the quoted price of the common shares is not less than 
75 percent of the exercise or conversion price. 


2. As to stock purchase or bonus plans or stock dividends, 
either (a) shares are reacquired to fulfill existing commit- 
ments or dividends declared or (b) based on a pattern of 
issuing shares for such purposes in the prior two years, the 
shares are reacquired to fulfill anticipated requirements in 
the succeeding year. 


A systematic pattern of reacquisitions test would not apply 
to treasury shares acquired for issuance in a specific “pur- 
chase” business combination or to resolve an existing con- 
tingent share agreement from a prior business combination, 
as these issuances would not be regarded as recurring dis- 
tributions. Thus, shares acquired and reserved for these 
purposes at the date a pooling-of-interests business combi- 
nation is consummated would not be regarded as “tainted” 
when, based on current negotiations, presently existing 
earnings levels or market price of shares, etc., there is reason- 
able expectation that shares will be issued for the stated 
purposes. 
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APB Opinion No. 16 does not discuss treasury share acqui- 
sitions subsequent to consummation of a business com- 
bination. In specific fact situations, subsequent reacqui- 
sitions may be so closely related to the prior combination | 
that they should be considered part of the combination 
plan. Thus, significant reacquisitions closely following a 
combination which otherwise qualifies as a pooling of 
interests may invalidate the applicability of that method. 
Conversely, significant reacquisitions following a combina- 
tion accounted for as a purchase might be associated with 
that purchase and would not adversely affect subsequent 
pooling combinations. 





r 


} 


Because of the varying interpretations which have existed 
in practice, and the confusion which restated financial } 
statements may cause to investors, the Commission has 
concluded that the accounting for business combinations | 
which were completed prior to the issuance of this re- 

lease should not be revised. The interpretation set forth 
herein should be applied to all subsequent business com- } 
binations even though shares issued in these combinations 
may have been reacquired prior to the date of this release. 


By the Commission. 


Ronald F. Hunt 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5476A/April 11, 1974 


The Securities and Exchange Commission order of March 
28, 1974, stated that the Regulation A exemption from 
registration under the Securities Act of 1933 with respect 
to a public offering of stock of World Wholesale, Incor- 
porated, of Salt Lake City, Utah, had become permanent. 


















The underwriter now having requested a hearing, the Com- | 
mission has withdrawn its order. 

I 

P 

2 

C 
SECURITIES ACT OF 1933 | (I 
Release No. 5478/April 8, 1974 

0 
FOREIGN RESTRICTED LIST A 

} 

Global Insurance Company, Limited is incorporated under Pj 
the laws of the Cayman Islands, British West Indies. Its i om 
principal office is in Georgetown, Grand Cayman Island, fo 
British West Indies. tr 

Se 
The Commission has recently received information that Wi 
this corporation has offered its securities in the United co 
States. The solicitation offers investment in “Guaranteed 
Income Debentures” issued by Global Insurance Company, Th 
Limited in fact amounts of $1,000 or multiples thereof. err 
It is represented that each of these debentures that is due 
and payable at the maturity date of one year from the date i 
of purchase will pay interest at the rate of ten percent per mi: 










annum; each two-year debenture, eleven percent per annum; 
each three-year debenture, eleven and one-half percent per 
annum; and each four-year debenture, twelve percent per 
annum. 





It is further represented in the literature soliciting these 
investments, that all transactions will be “cloaked in Swiss- 
like secrecy.” In conjunction with this, it is represented 
that the income received by the investor will be “tax-free”, 
which may be taken to imply the investor may avoid pay- 
ment of United States income taxes on the income received 
from this investment. 


No registration statement under the Securities Act of 1933 

has ever been filed covering any securities issued by Giobal 

Insurance Company, Limited. Accordingly, offers of its 

| securities to investors in the United States constitute vio- 
lations of Section 5 of the Securities Act of 1933. Nor does 
the Commission or its staff have any information bearing 

} on the truthfulness of the representations described in the 
preceding paragraph, or the existence of the assets of the 
company, or its capability of meeting the obligations it 
proposes to undertake by issuance and sale of the deben- 

} tures described above. 


Accordingly, the Commission has placed Global Insurance 

\ Company, Limited, of Georgetown, Grand Cayman Island, 
British West Indies, on the Foreign Restricted List. This is 
alist of foreign corporations engaged in offering their 
securities in the United States in violation of the registra- 
tion requirements of Section 5 of the Securities Act of 
1933. 
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Admin. Proc. File No. 3-3338 
| Inthe Matter of 


PIED PIPER YACHT CHARTERS CORPORATION 
230 North Michigan Avenue 
Chicago, Illinois 

| (File No. 24C-3225) 


| ORDER PERMANENTLY SUSPENDING REGULATION 
A EXEMPTION 


nder Pied Piper Yacht Charters Corporation (“issuer”), filed a 
IS notification and an offering circular with the Commission 
d, | forthe purpose of obtaining an exemption from the regis- 
| tration requirements of the Securities Act, pursuant to 

Section 3(b) of that statute and Regulation A thereunder, 
at with respect to a public offering of 60,000 shares of its 






d | common stock at $5.00 per share. 

reed 

pany, The Commission’s order temporarily suspending the ex- 

of. emption alleged, among other things, that: 

due 

e date 1. The notification and the offering circular were false and 
t per misleading in that: 












(a) The identities of the participating underwriters and 
those under-writers’ relationship to the offering were un- 
disclosed. 


(b) The underwriters’ compensation was understated. 


(c) The fact that two of the underwriters had material 
non-public information about the issuer and its affiliates 
was undisclosed. 


(d) The number of shares available for purchase by the 
general public was understated. 


(e) Misrepresentations were made concerning the states 
in which the securities would be offered. 


(f) The fact that sales were to be made without compli- 
ance with applicable state statutes was undisclosed. 


2. The offering was made in violation of Section 17(a) of 
the Securities Act, Section 10(b) of the Securities Ex- — 
change Act, and Rule 10b-5 under the latter section in 
that: 


(a) The issuer and others dominated, controlled and 
manipulated the market for its common stock. 


(b) Two of the underwriters gave material, non-public 
information about the issuer and its affiliates to certain 
favored customers. 


(c) One underwriter predicted rapid increases in the 
price of the issuer’s stock, without any reasonable basis for 
so doing. 


The Commission’s Division of Enforcement has moved for 
a permanent suspension. 1/ Neither the issuer nor any of 
the persons on whom that motion was served has replied 
to it. Hence a permanent suspension is appropriate. 


Accordingly, 1T 1S ORDERED, pursuant to Rule 261 of 
Regulation A under the Securities Act of 1933, that the 
exemption from registration in regard to the above public 
offering by Pied Piper Yacht Charters Corporation be, 
and it hereby is, permanently suspended. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The temporary order directed that the issuer file an 
answer. It also stated that if no hearing were requested 
within 30 days on the issue whether the suspension order 
should be vacated or made permanent, and if none were 
ordered by the Commission, the temporary suspension 
would become permanent. The issuer asked for a hearing 
and for an extension of its time to answer. Thereafter the 
issuer received repeated further extensions of its time to 
answer. Ultimately it filed a general denial of the allegations 
against it. At or about the same time, however, it with- 
drew its request for a hearing. In these circumstances the 
Division of Enforcement after first advising the issuer, its 
president, and its counsel that it, the Division, intended to 
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do so, applied to the Commission on notice for a permanent 
order. 





SECURITIES ACT OF 1933 
Release No. 5480/April 9, 1974 


Admin. Proc. File No. 3-3794 
In the Matter of 


PINNACLE SKI-WAYS, INC. 
Randolph, Vermont 
(24B-1395) 


FINDINGS AND ORDER PERMANENTLY SUSPEND- 
ING REGULATION A EXEMPTION 


Pinnacle Ski-Ways, Inc., a Vermont corporation, filed with 
the Commission a notification and an offering circular for 
the purpose of obtaining an exemption from the registra- 
tion requirements of the Securities Act, pursuant to Section 
3b) thereof and Regulation A thereunder, with respect to 

a proposed public offering of 1,750 shares of its $100 par 
value common stock at $100 per share. The offering, which 
was made through officers of Pinnacle, was commenced in 
March 1965 and has not been completed. 


On July 12, 1972, the Commission issued an order pur- 
suant to Rule 261 of Regulation A temporarily suspending 
the exemption. Following the entry of such order, Pinnacle 
submitted an offer of settlement and amendments thereto. 
Without admitting or denying the allegations in the tem- 
porary suspension order, it consents to findings based upon 
the allegations contained in that order and to the entry of 
an order permanently suspending the exemption. The offer 
as amended provides that the five-year disabilities under 
Rule 252 with respect to the future availability of an ex- 
emption under Regulation A resulting from the entry of 
the permanent suspension order shall run from the date of 
the temporary suspension order. 


Upon the recommendation of its staff, the Commission 
determined to accept the offer of settlement. 


On the basis of the temporary suspension order and the 
offer, it is found that: 


1. The terms and conditions of Regulation A have not been 
complied with in that Pinnacle has not filed any report of 
sales on Form 2-A subsequent to the one due on March 15, 
1970, as required by Rule 260 of Regulation A, and failed 
to revise its April 15, 1968 offering circular when the 
offering was not completed within nine months of that 
date, as required by Rule 256(e) of the Regulation. 


2. The offering circular contained untrue and misleading 
statements concerning, among other things, the revocation 
of Pinnacle’s corporate charter for failing to file its annual 
report, and the formation of a new corporation which is- 
sued its stock to Pinnacle stockholders in exchange for 
their shares. 
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3. The offer and sale of Pinnacle stock was made in vio- 
lation of the anti-fraud provisions of Section 17(a) of the 
Securities Act. 

it¢ 
In view of the foregoing, it is appropriate to enter an order 
permanently suspending the exemption under Regulation 
A. 





Accordingly, 1T 1S ORDERED, pursuant to Rule 261 of 
Regulation A under the Securities Act, that the exemption 
from registration with respect to the public offering of 
securities by Pinnacle Ski-Ways, Inc. be, and it hereby is, 
permanently suspended; and it is further } 





ORDERED that the five-year disabilities under Rule 252 0f /} 
Regulation A arising from the issuance of this order shall 
run from July 12, 1972. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. \ 


George A. Fitzsimmons | 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10363A/April 11, 1974 


See Securities Act Release No. 5416A/April 11, 1974. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 10723/April 8, 1974 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities Ex- 
change Act of 1934 and the Securities Investor Protection 
Act of 1970 against Gordon T. Krekow ("Krekow”) of 
Mercer Island, Washington and Richard M. Baldwin ("Bald- 
win”) of Bellevue, Washington. Krekow was the president 
and a director of Securities Northwest, Inc. ("SNI”), a 
Seattle broker-dealer currently being liquidated pursuant 
to the Securities Investor Protection Act of 1970. Baldwin, 
formerly a registered representative for various firms, was 
allegedly an agent and controlling person of SNI. 


The proceedings are based on allegations of the staff that 
the respondents violated the anti-fraud provisions of the 
Federal securities laws in connection with the solicitation 
of subordinated loans of securities to SNI and the offer 
and sale of the firm’s common stock. 





A hearing will be scheduled by further order to take evi- 
dence on the staff allegations and to afford the respondents 
an opportunity to offer any defenses thereto, for the pur- 













pose of determining whether the allegations are true and, if 
so whether any action of a remedial nature should be 
ordered by the Commission. The hearing shall also be for 
the purpose of determining whether action should be taken 
with respect to the respondents by the Commission in the 
public interest pursuant to the Securities Investor Protection 
Act of 1970. 








} SECURITIES EXCHANGE ACT OF 1934 
Release No. 10724/April 9, 1974 


Admin. Proc. File No. 3-4299 
| In the Matter of 


} AUTOMATED FINANCIAL SERVICES, INC. 
St. Louis, Missouri 
/ (814489) 


| OWEN D. SNYDER, JR. 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
) TIONS 


In these proceedings under the Securities Exchange Act, 

Automated Financial Services, Inc. (“registrant”), a regis- 
tered broker-dealer, and Owen D. Snyder, Jr., its president, 
} have submitted an offer of settlement. Solely for the 
purpose of these proceedings and any other proceedings 
pursuant to specified provisions of the Exchange Act, the 
Securities Investor Protection Act, the Investment Advisers 
Act and the Investment Company Act, and without admit- 
ting or denying the charges in the order for proceedings as 
amended, respondents consent to findings of misconduct as 
alleged and to the imposition of remedial sanctions. 


— > 


Upon the recommendation of its staff, the Commission 
determined to accept the offer of settlement. On the basis 
| of the order for proceedings as amended and the offer, it 
is found that: 


X- 1. During the period from about August 1, 1971 to about 
on July 15, 1972, respondents willfully violated Sections 5(a) 

| and 5(c) of the Securities Act, in that they offered, sold and 
ald- delivered first mortgage investment contracts when no 
nt : registration statement was filed or in effect under that Act 
- as to such securities. 
win, 


2. During the above period registrant, willfully aided and 
‘as abetted by Snyder, willfully violated Section 15(c) (1) of 
the Exchange Act and Rule 15c1-4 thereunder, in that it 
effected transactions in first mortgage investment contract 


at securities without furnishing each customer at or before the 

e completion of each transaction a written confirmation 

on correctly disclosing the capacity in which it acted, and with 

; respect to transactions effected by it as agent, the actual 
amount of commission or other remuneration involved. 

Le 3. Registrant, willfully aided and abetted by Snyder, will- 

— fully violated Section 15(b) of the Exchange Act and Rule 

ur- 


15b3-1 thereunder, in that during stated periods from about 









June 1, 1971 to May 9, 1973, it failed to amend promptly 
its broker-dealer registration application to reflect a change 
in its officers and in the address of its principal place of 
business, and to disclose its resignation from membership 
in the Natioral Association of Securities Dealers, Inc. 


4. During the period from about February 1972 to May 
9, 1973, registrant willfully violated Section 17(a) of the 
Exchange Act and Rule 17a-3 thereunder and, willfully 
aided and abetted by Snyder, willfully violated that 
Section and Rule 17a-4 thereunder, in that it failed to ac- 
curately make, keep current and preserve certain books 
and records. 


The settlement offer provides that registrant’s broker- 
dealer registration may be suspended for 60 days. It 
further provides that upon the expiration of such sus- 
pension and the receipt of an affidavit in the Commission's 
St. Louis Branch Office verifying that registrant had not 
engaged in the securities business for the aforesaid 60 days, 
the notice of withdrawal of registrant’s broker-dealer regis- 
tration previously filed by it will be permitted to become 
effective. With respect to Snyder, the settlement offer 
provides that he may be barred from association with any 
broker, dealer, investment adviser or investment company, 
provided, however, that after one year he may apply for 
permission to become associated with a broker-dealer in a 
supervised capacity upon an appropriate showing that he 
will be adequately supervised. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offer of settlement. 


Accordingly, 1T IS ORDERED that the registration as a 
broker and dealer of Automated Financial Services, Inc. be, 
and it hereby is, suspended for 60 days commencing on 
the date of this order; and that upon the expiration of the 
aforesaid suspension and the receipt of an affidavit in the 
St. Louis Branch Office of the Commission verifying that 
Automated Financial Services, Inc. had not engaged in the 
securities business for the aforesaid 60-day period, the 
notice of withdrawal of its broker-dealer registration pre- 
viously filed by it will be permitted to become effective; 
and it is further 


ORDERED that Owen D. Snyder, Jr. be, and he hereby is, 
barred from being associated with any broker, dealer, 
investment adviser or investment company, provided, how- 
ever, that after one year from the date of this order he may 
apply for permission to become associated with a broker- 
dealer in a supervised capacity upon an appropriate show- 
ing to the Commission that he will be adequately super- 
vised. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 10725/April 10, 1974 
Admin. Proc. File No. 3-4426 
In the Matter of 


MENOMINEE ENTERPRISES, INC. 
MENOMINEE COMMON STOCK AND VOTING TRUST 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued an 
order granting the application of Menominee Enterprises, 
Inc. (Enterprises) and the Trustees of the Menominee 
Common Stock and Voting Trust pursuant to Section 12 
(h) of the Securities Exchange Act of 1934 (Exchange Act) 
for an exemption from the provisions of Section 12(g), 13, 
14 and 16 of the Exchange Act until 60 days prior to the 
date that the certificates of beneficial interest (trust certi- 
ficates) become alienable. Such exemption extends an 
exemption ordered by the Commission on May 25, 1965. 
It appeared to the Commission that such an exemption is 
not inconsistent with the public interest or protection of 
investors since Enterprises was established to receive from 
the United States government and to operate forest and 
other Tribal properties pursuant to a plan for termination 
of federal supervision over the Menominee Indian Tribe; 
all the common stock of Enterprises was issued to the 
Trustees who in turn issued the trust certificates to the 
Tribal members; the trust certificates are not transferrable 
until January 1, 1976; Enterprises and the Trustees furnish 
information to certificate holders; and state authorities 
scrutinize the affairs of Enterprises. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10726/April 10, 1974 


Admin. Proc. File No. 3-4387 
In the Matter of 


GERARD J. RESCH 
192 Parkside Drive 
Suffern, New York 


FINDINGS AND ORDER BARRING ASSOCIATION 
WITH BROKER-DEALER 


In these proceedings under the Securities Exchange Act, 
Gerard J. Resch failed to file an answer as required by the 
order for proceedings served upon him. Rule 7(e) of the 
Commission’s Rules of Practice provides that a respondent's 
failure to file an answer as required shall be deemed a de- 
fault, and that the Commission may, in such instance, 
determine the proceeding against respondent upon consi- 
deration of the order for proceedings, the allegations of 
which may be deemed to be true as to him. 


On the basis of the allegations contained in the order for 
proceedings, it is found 1/ that during the period from 
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about March 17, 1971 to about January 23, 1973, re- 
spondent willfully aided and abetted violations of Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder in 
connection with transactions in the common stock of 4 
Fantastic Fudge, Inc., in that there was a failure to disclose © 

to broker-dealer customers an agreement to give 6,000 | 






shares of Fantastic stock to a certain individual for his 
efforts in retailing Fantastic stock and that the 6,000 
shares would be issued in respondent's name to be held by 
him for the other individual. 


In view of the foregoing, it is in the public interest to bar 
respondent from association with any broker-dealer. 


Accordingly, 1T 1S ORDERED that Gerard J. Resch be, 
and he hereby is, barred from association with any broker 
or dealer. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 


Secretary 


1/ The findings herein are not binding upon any other 
respondents named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10727/April 10, 1974 





Admin. Proc. File No. 3-4246 
In the Matter of 


EDWARD F. HENDERSON & CO., INC. 

15 William Street 

New York, New York } 
(8-7439) 


FINDINGS AND ORDER SUSPENDING BROKER- 
DEALER REGISTRATION 


In these broker-dealer proceedings under the Securities 
Exchange Act, an offer of settlement was submitted by 
Edward F. Henderson & Co., Inc. (“registrant”), a registered 
broker-dealer. Solely for purposes of these and any other 
proceedings brought by the Commission, and without 
admitting or denying the allegations in the order for pro- 
ceedings, registrant consents to findings of misconduct as 
alleged in that order, and to the imposition of a specified 
sanction. Upon the recommendation of its staff, the 
Commission determined to accept the offer. 


On the basis of the order for proceedings and. the offer of 
settlement, it is found that, during the period from about 
September 1971 to June 1972, registrant willfully vio- 
lated Sections 5(a) and 5(c) of the Securities Act in that it 
offered, sold and delivered shares of common stock of Ac- 
curate Calculator Corp. when no registration statement 
under that Act had been filed or was in effect as to such 
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securities. 1/ 


The offer of settlement provides that registrant’s broker- 
dealer registration may be suspended for thirty days pro- 
vided that, during such period, registrant may deliver or 
pay for securities previously ordered or contracted for, and 
execute unsolicited liquidating transactions for customer 
accounts. 


in determining to accept the offer of settlement, the Com- 
mission considered registrant’s representation that, follow- 
ing its suspension, it will institute various procedures in the 
conduct of its business. As more fully described in the 
offer of settlement, these relate to (a) the securing of 
specified information prior to the initiation or resumption 
of a security quotation in any quotation medium, (b) the 
establishment of certain internal procedures with respect 
to trading activities, (c) the adoption of various practices 
relating to retail transactions, and (d) periodic consulta- 
tion with a person acceptable to the Commission to deter- 
mine if the specified procedures have been reasonably 
implemented. 


In view of the foregoing, it is in the public interest to im- 
pose the sanction specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker and dealer of Edward F. Henderson & Co., Inc. be, 
and hereby is, suspended for a period of 30 days effective 
April 22, 1974, except that, during such period, registrant 
may deliver or pay for securities previously ordered or 
contracted for, and execute unsolicited liquidating trans- 
actions for customer accounts. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ This finding is not binding upon any other respondent 
named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10728/April 11, 1974 


The Securities and Exchange Commission has announced 
the extension from March 29, 1974 to April 22, 1974 of 
the date by which it requests refiling of the revised consoli- 
dated tape plan which originally was jointly filed by the 
New York, American, Midwest, Pacific and PBW Stock Ex- 
changes and the NASD on March 2, 1973. The plan was 
filed pursuant to Rule 17a-15 under the Securities Ex- 
change Act of 1934 and provides for reporting of prices 
and volume of completed transactions with respect to 
securities registered on exchanges. The extension has been 
granted in order to afford the plan’s sponsors additional 
time to prepare and execute signed copies of a joint plan 
revised in accordance with the Commission’s letter of com- 
ments of March 8, 1974. 1/ 


1/ Securities Exchange Act Release No. 10671. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10729/April 10, 1974 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c) (5) of the Securities Exchange Act 
of 1934 ("Exchange Act”) the temporary suspension of 
over-the-counter trading in the securities of Somatronics, 
Incorporated, located in Carle Place, New York, for a ten- 
day period commencing at 2:15 P. M. (EDT) on April 10, 
1974 and terminating at midnight (EDT) on April 19, 
1974. 


The Commission initiated the trading suspension because 
of a lack of adequate and accurate public information con- 
cerning the company’s operations and its financial condi- 
tion. Somatronics is delinquent in filing its Form 10-0 
reports for the quarters ended October 31, 1973 and Jan- 
uary 31, 1974. 


In addition, questions have been raised concerning in- 
formation relating to sales commitments and the dollar 
amount of sales backlog as stated in two press releases is- 
sued by the company. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation 
may be entered unless and until they have strictly complied 
with all of the provisions of said rule. If any broker or 
dealer has any questions as to whether or not he has 
complied with said rule, he should not enter any quotation 
but immediately contact the staff of the Securities and 
Exchange Commission, Division of Enforcement in Wash- 
ington, D. C. If any broker or dealer is uncertain as to what 
is required by Rule 15c2-11, he should refrain from enter- 
ing quotations relating to the securities in question until 
such time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation 
of said rule, the Commission will consider the need for 
prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10730/April 11, 1974 


See Litigation Release No. 6316/April 11, 1974. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10731/April 12, 1974 


The Securities and Exchange Commission has ordered the 
institution of public administrative proceedings against 
William Norton & Co., Inc.; William Norton and Elinore 
Norton, past officers of the firm; Marshall & Co., and its 
sole proprietor Michael Cohen; C. W. Franklin & Co., Inc.; 
Frank Wolf, its president; and Norman Poltorack and Irene 
Morgan. 


The proceedings are based on allegations by the staff that 
the firm of Norton & Co. violated and the other firms and 
individuals named aided and abetted violations of the pros- 
pectus delivery, anti-fraud and books and records provi- 
sions of the securities laws in connection with numerous 
underwritings conducted by the firm. Further, William 
Norton is charged with violating provisions of the Securities 
Exchange Act of 1934 (“Exchange Act”) regarding exten- 
sion and maintenance of credit for the purchase of new 
issue securities. In addition, Morris Cohen and Frank Wolf 
are charged with executing transactions without proper 
authorization, thereby assisting Norton in his scheme to 
defraud. Information leading to the institution of this 
proceeding was developed by the joint SEC-NASD Task 
Force inquiry into abuses in the over the counter market. 


It is alleged that Norton & Co. and William Norton failed 
to disclose that they had a beneficial interest in and control- 
led nominee accounts, maintained at Norton & Co., as well 
as at Marshall & Co. and C. W. Franklin & Co., Inc. and 
that securities for such accounts were not being distributed 
to members of the public. Further, it is alleged that the 
firm bid for and purchased securities prior to the comple- 
tion of its participation in public distributions of the shares 
of Pacesetter Industries, Inc., National Paragon, Inc., 
Howard International, Inc., Ramparts General, and Design- 
craft Jewel Industries, Inc., among others. 


The Order charges that from on or about April, 1972 
through May, 1972, Norton & Co. and William Norton 
through the fraudulent use of nominee accounts in the offer 
and sale of the common stock of Designcraft Jewel Indust- 
ries, employed acts and practices which operated as a fraud 
and deceit on purchasers and prospective purchasers of this 
security. Among other things, it was alleged that Norton 
effected a series of transactions to artificially depress and 
then stimulate activity in the market price for Designcraft 
Jewel Industries common stock, in order to induce the 
purchase or sale of the common stock by others. It is 
further charged that Norton & Co. dominated, controlled 
and manipulated the market, and created a fraudulent 
trading market to purchase Designcraft Jewel Industries 
stock at depressed prices and then sell Designcraft Jewel 
Industries stock to members of the public at inflated prices. 


Further, the firm is charged with failing to disclose to their 
customers and to other broker-dealers that the market in 
the common stock of Designcraft Jewel Industries was not 
a free, open and competitive market, but was instead a 
creature of manipulation and artifice. With respect to all of 
the above-named securities Norton & Co. is charged with 
failing to send a written confirmation accurately disclosing 
the capacity in which it acted and the actual amount of 
commission or other remuneration it received in connection 
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with these stocks. 





Moreover, it is alleged that Norton & Co., as underwriter, 
delivered securities unaccompanied or preceded by a 
prospectus meeting the requirements of Section 10 of the 
Securities Act of 1933 in that ihe prospectus failed to dis- 
close material facts herein described concerning the true 
manner in which the offerings would be conducted. The 
staff also alleged Norton & Co.'s failure to maintain and 
preserve accurate books and records as well as its illegal 
extension of credit to induce the purchase of new issue 
shares of Designcraft Jewel Industries and Atlantic Centi- 
ves, Inc. 







Both Norman Poltorack and Irene Morgan are charged with 
aiding and abetting the above violations as it is alleged that 
they were willing nominees and accomplices of Norton in 

the above-described schemes. } 


A hearing will be scheduled by further Order to take evi- 
dence on the staff’s charges and affording the respondents 

an opportunity to offer any evidence thereto for the pur- 
pose of determining whether the allegations are true and 

it so, whether any action of a remedial nature is necessary 

or appropriate in the public interest. } 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10732/April 11, 1974 


| 
The Securities and Exchange Commission announced pur- @ 
suant to Section 15(c) (5) of the Securities Exchange Act 
of 1934 ("Exchange Act”) the temporary suspension of 
over-the-counter trading for a ten-day period commencing 

at 10:45 a.m. (EDT) on April 11, 1974 and terminating at 
midnight (EDT) on April 20, 1974 of the securities of the 
following issuers which have failed to file with the Com- 
mission Annual Reports on Form 10-K for fiscal year ended 
1972 and thereafter and some or all of the reports on Form 
10-Q also required to be filed. 





ALLSTATE CREDIT CORP., VALLEY STREAM, N.Y.; 
BECK INDUSTRIES, INC., New York, N.Y.; 
BRIAN LLOYD, INC., NEW YORK, N.Y.; 
CAMBRIDGE NUCLEAR CORP., BILLERICA, MA; 
CASSETTE CARTRIDGE CORP., NEW YORK, N.Y.; 
COMPUGUIDE CORP., CLIFFSIDE PARK, N.J.; 
DATA INDUSTRIES CORP. OF TEXAS, HOUSTON, TX; 
DATATRONICS, INC., WALTHAM, MA; 
DEXTRACORP., LITTLE RIVER, MIAMI, FL; 
DIALSCAN SYSTEMS, INC., NEW YORK, N.Y. 
DIVERSA, INC., DALLAS, TX 
DUMONT CORP., FORT LEE, N.J. 
DURST S. F. & COMPANY, INC., PHILADELPHIA, PA; 
EBINGER BAKING CO., BROOKLYN, N.Y.; 
EMPIRE INTERNATIONAL, INC., DENVER, CO; 
ENVIRONMENTAL DYNAMICS, INC., TULSA, OK; 
EPG COMPUTER SERVICES, INC., New York, NY; 
FALL RIVER INDUSTRIES, INC., IRVINE, CA; 
GOODWAY COPY CENTERS, INC., WESTMINISTER, 
CA; 
GUENTHER SYSTEMS, INC., BUCHANAN, N.Y.; 





; 









be 
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HEIDLER CORP., TULSA, OK; 

HEMISPHERE HOTELS CORP, CORAL GABLES, FL; 

HYDRO SKI INTERNATIONAL CORP., PORT 
EVERGLADES, FL; 

INTERNATIONAL HYDROLINES, INC., WASHINGTON, 
D.C.; 

JUNESS INDUSTRIES, INC., CHICAGO, IL; 

LIFE OF KENTUCKY FINANCIAL CORP., LOUISVILLE, 
KY; 

MEGA SYSTEMS, INC., BALA CYNWYD, PA; 

METROMODULAR SYSTEMS, INC., SPRINGFIELD, IL; 

R. T. NATIONAL CORP., ATLANTA, GA; 

NATIONAL IDENTIFICATION CARD CO., INC., WARD, 
PA; 

NATIONAL RADIO COMPANY, INC., MELROSE, MA; 

PHOTOSYSTEMS CORP., HAUPPAUGE, NY; 

RAM TOOL CORP., CHICAGO, IL; 

REPUBLIC COLOR, INC., NEW YORK, NY; 

SAWYER-ADECOR INTERNATIONAL, INC., LOS 
ANGELES, CA; 

SCOOPER DOOPER, INC., PENSAUKEN, NJ; 

SHEFFIELD WATCH CORP., NEW YORK, NY; 

SHORE-CALNEVAR, INC., PARAMOUNT, CA; 

SITE-PAC INDUSTRIES, INC., LAGUNA BEACH, CA; 

SKI PARK CITY WEST, INC., SAN CLEMENTE, CA; 

SPENCER KENNEDY LABORATORIES, INC. WINCHES- 

TER. MA; 

SPOKANE NATIONAL MINES, INC., SPOKANE, WA; 

SYMMAR, INC., FULLERTON, CA; 

TAXTRONICS, INC., NEW YORK, NY; 

TELETRONICS INDUSTRIES, INC., DALLAS, TX; 

UNITED STATES CROWN CORP., NORWOOD, NJ; 

UNIVERSAL AIRLINES CO., OAKLAND, CA; and 

WEISSBERG H. R. CORP., NEW YORK, NY. 


The Commission initiated the subject suspensions because 
the subject issuers failed to comply with the reporting pro- 
visions of the Exchange Act resulting in the lack of current 
and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 
complied with all of the provisions of said rule. If any 
broker or dealer has any questions as to whether or not he 
has complied with said rule, he should not enter any quo- 
tation but immediately contact the staff of the Division of 
Enforcement in Washington, D. C. If any broker or dealer 
is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiarized 
himself with said rule and is certain that all of its provi- 
sions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 10733/April 11, 1974 


The Securities and Exchange Commission has issued an 
order granting the application of Paine Lumber Company, 
Inc. (the Company) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 (the Act) for an exemp- 
tion from the provisions of Sections 12(g), 13, and 14 of 
the Act. The Company was organized by the employees 
of the Paine Lumber Company Division of General Ply- 
wood Corporation, after the Division had been closed by 
General Plywood Corporation, for the purpose of pro- 
tecting the economy of the community in which the 
Company’s assets are located. The common stock of the 
Company is principally held by the employees of the 
Company, the members of the employees immediate 
family and other investors the majority of whom are resi- 
dents of the community. There are only 417 distinct 
individuals or family groups holding the common stock of 
the Company and very little trading in said common stock 
has occurred. The income of the Company would be dis- 
proportionately affected by the cost of registration and 
compliance with the reporting requirements of the Act. 
The order was granted subject to certain conditions in- 
cluding the delivery to each of the Company’s shareholders 
of record and the Commission an annual report to share- 
holders, the filing of a report on the trading activity of 
the Company’s common stock, and compliance with the 
provisions of Section 16 of the Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10734/April 12, 1974 


The SEC has ordered public administrative proceedings 
under the Securities Exchange Act of 1934 involving 
Smith Bros. & Co. ("Registrant”) of Chicago, Illinois. Also 
named as respondent is William T. Phelan, a general partner 
of the Registrant. 


The proceedings are based upon allegations of the Com- 
mission's staff that Registrant and the individual respond- 
ent, during the period from January, 1972 to May, 1973, 
allowed customers’ securities to be hypothecated to secure 
bank loans for the Registrant in violation of the hypothe- 
cation provisions of the Exchange Act. 


The Commission’s staff also alleged that during the period 
September, 1972 to May, 1973, Registrant and the individ- 
ual respondent (i) made false entries in certain books and 
records of the Registrant and (ii) filed a false financial 
report with the Commission in order to give the appearance 
that Registrant was in compliance with the minimum net 
capital requirements of the Midwest Stock Exchange, in 
violation of the reporting provisions of the Exchange Act. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the respond- 
ents an opportunity to offer any defenses thereto, for the 
purpose of determining whether the allegations are true 
and, if so, whether any action of a remedial nature should 
be ordered by the Commission. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10735/April 12, 1974 


NOTICE OF PROPOSED NATIONAL STOCK EX- 
CHANGE PLAN TO REGULATE FLOOR TRADING 
File No. S7-452 


On January 16, 1973, the Securities and Exchange Com- 
mission announced that it had adopted Rule 19b-2 1/ 
under the Securities Exchange Act of 1934 (the “Act”). 
Under Rule 19b-2, each national securities exchange regis- 
tered with the Commission must require, by rule, that 
every member of such exchange have as the principal pur- 
pose of its membership the conduct of a public securities 
business. Subsection (a) of Rule 19b-2 states that an ex- 
change member will be deemed to have such a purpose if 
at least 80% of the value of the exchange securities trans- 
actions effected by it during the preceding six calendar 
months, whether as a broker or dealer, is effected for or 
with persons other than affiliates or is effected pursuant to 
certain specified types of transactions considered bene- 
ficial to the market. Transactions effected in conformity 
with a “plan designed to eliminate floor trading activities 
which are not beneficial to the market”, which plan has 
been adopted by the exchange and declared effective by 
the Commission, fall within this category. 2/ 


The National Stock Exchange (“NSE”), together with a 
number of regional stock exchanges, have been exempted 
from the requirements of Rule 11a-1;3/ however, the 

NSE has filed with the Commission, and is attempting to 
qualify, a plan so that transactions effected by its members 
may be classified as “public securities business” for purposes 
of Rule 19b-2. In adopting Rule 19b-2, it was the Com- 
mission's intention that paragraph (a) (6) of that rule in- 
corporate the standards imposed by Rule 11a-1(b) (7) 
under the Act for qualification of an acceptable floor 
trading plan. The plan must therefore be declared ef- 
fective by the Commission, having due regard for the 
maintenance of fair and orderly markets, the public interest 
and the protection of investors. The background of Rule 
11a-1 and the harmful aspects of floor trading which are 
intended to be eliminated by the provisions of an accept- 
able plan are discussed in Securities Exchange Act Releases 
No. 7290 and 7330. 


The provisions of the plan filed by the NSE are similar to 
the floor trading plans embodied in Rules 110-112 (and 
the accompanying “supplementary materials”) of both the 
New York Stock Exchange (“NYSE”) and American Stock 
Exchange (“Amex”). 4/ The NYSE and Amex plans were 
published for comment, respectively, in Securities Ex- 
change Act Releases No. 7290 and 7374 and amended 

in Securities Exchange Act Release No. 7375. The major 
point of difference between the plan of the NSE and the 
plans of the NYSE and the Amex lies in the minimum net 
capital requirements for registered traders on each ex- 
change. The NYSE and Amex plans require, respectively, 
minimum net capital of $250,000 and $75,000 for regis- 
tration as a registered trader and subsequent maintenance 
net capital of $175,000 and $52,000. The NSE plan re- 
quires initial capital for registration and subsequent maint- 
enance capital of $25,000 for registered traders. 


The plan filed by the NSE consists of the following pro- 
posed exchange rules and stated policies (designated as 
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“Commentary”) having the effect of rules: 


Rule 3-1.33. Registered Traders 

(a) No member shall initiate a transaction, while on the 
Floor, for an account in which he has an interest unless 
such member is registered as a Registered Trader with the 
Exchange and unless the Exchange has approved of his so 
acting as a Registered Trader and such registration has not 
been suspended or such approval has not been withdrawn. 


(b) No member shall be registered as a Registered Trader 
unless he shall have passed a Registered Trader Examin- 
ation prescribed by the Exchange. 


(c) In addition to such capital as Exchange requirements 
may prescribe for his other activities, a Registered Trader 
shall have and maintain net capital of not less than 
$25,000. No capital shall be withdrawn by a Registered 
Trader if such withdrawal would reduce the value of his 
account to an amount less than the net capital required. 


(d) Ifa Registered Trader shall fail to comply with the 
net capital requirement specified in paragraph (c) of this 
Rule, he shall immediately notify the Secretary of the 
Exchange in writing of his failure so to comply and his 
registration shall be subject to suspension. 


Rule 3-1.34. Restrictions on Registered Traders 


(a) Registered Traders who wish to initiate purchases or 
sales while on the Floor for accounts in which they have 
an interest shall not: 


(1) Congregate in a particular stock; or 


(2) individually or as a group, intentionally or uninten- 
tionally, dominate the market in a particular stock; or 


(3) effect such purchases or sales except in a reasonable 
and orderly manner; or 


(4) be conspicuous in the general market or in the market 
in a particular stock. 


(b) No Registered Trader shall effect, while on the Floor 
of the Exchange, for an account in which he has an interest, 
“long” purchases of stock above the previous day’s closing 
price on “plus” or “zero plus” ticks, except for “zero plus” 
tick purchases on the bid. 


(c) No Registered Trader shall effect, while on the Floor 

of the Exchange, a transaction for an account in which he 
has an interest and execute as broker an off-Floor order in 
the same stock during the same trading session. 


(d) No Registered Trader shall, for an account in which 
he has an interest, while on the Floor of the Exchange: 
(1) in establishing or increasing a position, retain priority 
over, or have parity with or precedence based on size over, 
an off-Floor order; or (2) in liquidating a position, have 
precedence based on size over an off-Floor order. 


(e) Registered Traders shall meet the following stabilization 
tests, to be computed on a monthly basis: 


(1) 75 percent measured by the tick test on the acquisi- 
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tion side. 


(2) 75 percent measured by the tick test on the liquida- 
tion side except where the liquidating transaction is at a 
loss of not less than one-eighth of a point calculated on a 
“first in, first out” (FIFO) basis. Transactions, which are 
non-stabilizing, effected at such a loss, will not be counted 
in computing the stabilizing percentage. 


(3) Under the tick test, purchases on “minus” and “zero 
minus” ticks and sales on “plus” and “zero plus” ticks are 
stabilizing. 


(f) The provisions of the foregoing paragraphs of this Rule 
and of Rule 3-1.33 shall not apply to: 


(1) any transaction by a registered specialist in a security 
in which he is so registered; or 


(2) any transaction for the account of an odd-lot dealer 
in a security in which he is so registered; or 


(3) any bona fide arbitrage transaction; or 


(4) any transaction, other than a transaction for an ac- 
count in which a Registered Trader has an interest, made 
with the prior approval of a Floor Official to permit a 
member to contribute to the maintenance of a fair and 
orderly market in a security, or any purchase or sale to 
reverse any such transaction; or 


(5) any transaction to offset a transaction made in error. 


(g) Members may initiate transactions in bonds while on 
the Floor, and the provisions of Rule 3-1.33 and of para- 
graphs (a) through (e) of this Rule shall not apply to such 
transactions. 


(h) Specialists registered in rights may, while on the Floor, 
initiate transactions in a security which is the subject of 

the rights for the purpose of acquiring or liquidating a 

bona fide hedge position against the rights, and the pro- 
visions of Rule 3-1.33 and of paragraphs (a) through (e) 

of this Rule shall not apply to such transactions. 


(i) Each Registered Trader must report all of his daily 
transactions to the Exchange’s Department of Member 
Firms on Form 42 by 10:00 A.M. on the first business day 
following the date of any transaction and if he has done 

no such trading it should be so stated. 


... Commentary 


01 When establishing or increasing or liquidating a po- 
sition for accounts in which they have an interest, no more 
than three Registered Traders may be in the trading crowd 
for one stock at the same time unless an increase is approved 
in writing by a Floor Official whenever, in his opinion, the 
presence of a larger number of Registered Traders would 

be constructive. This limitation includes brokers who are 
attempting to execute orders for Registered Traders. In 

such cases, brokers must announce publicly that they are 
acting for Registered Traders. 


02 For the purposes of Rules 3-1.33 and 3-1.34, the 









term “on the Floor” means the Trading Floor of the Ex- 
change; the rooms, lobbies and other premises immediate- 
ly adjacent thereto made available by the Exchange for use 
by members generally; other rooms lobbies and premises 
made available by the Exchange primarily for use by 
members generally; and the telephone and other facilities 
in any such place. 


The provisions of these Rules do not apply to transactions 
initiated by a Registered Trader for an account in which 
he has an interest unless such transactions are either in- 
itiated by a Registered Trader while on the Floor or un- 
less such transactions although originated off the Floor 
are deemed on-Floor transactions under the provisions of 
these rules. 


.03. An off-Floor order for an account in which a member 
has an interest is to be treated as an on-Floor order if it is 
executed by the member who initiated it. 


In addition to transactions originated on the Floor by a 
Registered Trader for an account in which he has an inter- 
est, the following transactions are considered on-Floor 
trading for the purposes of Rules 3-1.33 and 3-1.34 and 
subject to all the restrictions on Registered Traders: 


(1) Any transaction for an account in which a Registered 
Trader has any interest if such transaction is initiated off 
the Floor by such Trader after he has been on the Floor 
during the same day. 


(2) Any transaction for a member firm or member corpo- 
ration for an account in which it has an interest: 


(a) which results from an order entered off the Floor 
following a conversation relating thereto with a member 
on the Floor who is a partner of or stockholder in such 
member firm or member corporation, or an employee of 
such member firm or member corporation or; 


(b) which results from an order entered off the Floor 
following the unsolicited submission from the Floor to 
the office of a quotation in a stock and the size of the 
market by a member on the Floor who is a partner of or 
stockholder in such member firm or member corporation; 
or 


(c) which results from an order entered off the Floor 
which is executed by a member on the Floor who is a 
partner of or stockholder in such member firm or member 
corporation and who had handled the order on a “not- 
held” basis; provided, however, that the following are not 
on-Floor orders and such restrictions shall not apply to 

an order 


(i) | to sell stock for an account in which the 
member firm or member corporation is directly 

or indirectly interested if in facilitating the sale of 

a large block of stock, the member firm or member 
corporation acquired its position because the demand 
on the Floor was not sufficient to absorb the block 
at a particular price or prices; or 


(ii) | to purchase or sell stock for an account in which 
the member firm or member corporation is directly 
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or indirectly interested if the member or his member 
firm or member corporation was invited to participate 
on the opposite side of a block transaction by another 
member, member firm or member corporation or a 
partner or stockholder therein because the market on 
the Floor could not readily absorb the block at a 
particular price or prices; or 


(iii) to purchase or sell stock for an account in 
which the member firm or member corporation is 
directly or indirectly interested if the transaction is 
on the opposite side of a block order being executed 
by the member firm or member corporation for the 
account of its customer and the transaction is made 
to facilitate the execution of such order; or 


(d) which results from an order entered off the Floor 
which is executed by a member on the Floor who is a 
partner of or stockholder in such member firm or member 
corporation and who has changed the terms of the order. 


.04 Orders given out by Registered Traders to commission 
brokers. -- An on-Floor order given by a Registered Trader 
to a commission broker, for an account in which the 
Registered Trader has an interest, is subject to all the 

rules restricting Registered Traders. When a Registered 
Trader gives out such an order on the Floor to another 
member: 


(1) To buy “long” stock, 

(2) tosell “short” stock, 

(3)  tosell “!ong” stock, or 

(4) to buy to cover a “short” position, 


the order must be so marked and indicated as being for an 
account in which the Registered Trader has an interest, 

unless it is exempt under the provisions of Rule 3-1.34(f), 
in order that the other member may know whether it may 
be entitled to priority, parity or precedence based on size. 


.05 =~ Pair-offs »efore opening. -- A Registered Trader 
cannot acquire “long” stock by pairing off with a sell order 
before the opening, unless all off-Floor bids at that price 
are filled. 


.06  Priority-Parity. -- Precedence Based on Size. -- A 
Registered Trader, in establishing or increasing a position, 
may not retain priority over an off-Floor order and cannot 
have parity with or precedence based on size over such an 
order. A Registered Trader, in liquidating a position, may 
not have precedence based on size over an off-Floor order. 
These provisions shall not apply to a Registered Trader’s 
off-Floor activities prior to his initial entry on the Floor 
during any trading session. 


.07 Stops. -- A Registered Trader who desires to buy 
“long” stock cannot acquire the stock through a “stop” un- 
less all off-Floor bids at that price are filled. 


.08 Previous purchases by Registered Traders. -- When 
requested, specialist should give information to the best of 
their ability as to previous purchases by Registered Traders. 


Rule 3-1.35. Suspension of Registration of Registered 
Trader 
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The Exchange may suspend the registration of any Re- 
gistered Trader who is found to have violated the pro- 
visions of Rule 3-1.33 or 3-1.34. Such suspension may be 
imposed in addition to or in lieu of any penalty which 
may be imposed under the By-Laws or Rules of the Ex- 
change. 










All interested persons are invited to submit their views 
and comments on the proposed plan of the NSE. Written 
statements of views and comments should be addressed to 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549 on or be- 
fore June 1, 1974. Reference should be made to file 
number $7-452. All such communications will be available 
for public inspection. 





| 
[ 
| 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Securities Exchange Act Release No. 9950 (January 
16, 1973). 


2/ Securities Exchange Act Rule 19b-2(a) (6), 17 C.F.R. 
240.19b-2(a) (6). 


3/ Securities Exchange Act Release No. 7376 (July 24, 
1964). 


4/ NYSE Rules 110-112, CCHWYSE Guide, Vol. 2, 
paragraphs 2110-2112; Amex Rules 110-112, CCH Amex 
Guide, Vol. 2, paragraphs 9260-9262. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 10736/April 12, 1974 


Admin. Proc. File No. 3-4391 
In the Matter of 


MARANTETTE & CO. 
Detroit, Michigan 
(8-13059) 


DAVID T. MARANTETTE, Ill 
DAVID T. MARANTETTE, SR. 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange Act, 
Marantette & Co. (“registrant”), a registered broker-dealer, 
David T. Marantette, I11, who was president of registrant, 
and David T. Marantette, Sr., who was chairman of the 
board of registrant, have submitted an offer of settlement. 
Solely for the purpose of these proceedings and any other 
proceedings under specified provisions of the Exchange 
Act, the Investment Advisers Act and the Investment Com- 
pany Act, and without admitting or denying the charges 
in the order for proceedings, respondents consent to find- 





¢ 











¢ 


eX 


ANC- 


\ct, 
ealer, 
rant, 
ne 
ment. 
other 
ge 


t Com- 


rges 
find- 





ings of misconduct and to the imposition of specified sanc- 
tions. 


Upon the recommendation of its staff, the Commission 
determined to accept the offer. On the basis of the offer 
of settlement, it is found that during the period from about 
March 6, 1971 to October 1, 1972, registrant, willfully 
aided and abetted by the Marantettes, willfully violated: 


1. Sections 5(a) and 5(c) of the Securities Act, in that it 
offered, sold and delivered securities as to which no regis- 
tration statement under that Act was filed or in effect. 


2. Section 10(b) of the Exchange Act and Rule 10b-6 
thereunder, in that it bid for and purchased securities while 
participating in a distribution of such securities. 


3. Section 15(c) of the Exchange Act and Rule 15c1-5 
thereunder, in that it effected transactions for the accounts 
of customers without disclosing in writing to such custo- 
mers that it controlled or was under common control with 
the issuer. 


The offer of settlement provides that registrant’s broker- 
dealer registration may be suspended for four weeks, 
following which registrant will be permitted to withdraw 
its registration. It further provides that the individual re- 
spondents may be suspended from association with a 
registered broker-dealer or affiliate thereof for four weeks. 


Under all the circumstances, it is in the public interest to 
impose the sanctions specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED, commencing with the 
opening of business on April 15, 1974, that the broker- 
dealer registration of Marantette & Co. be, and it hereby 

is, suspended for a period of four weeks, following which it 
will be permitted to withdraw its registration, and that 
David T. Marantette, I!1 and David T. Marantette, Sr. be, 
and they hereby are, suspended from being associated with 
any registered broker-dealer or affiliate thereof for a period 
of four weeks. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10737/April 12, 1974 


Admin. Proc. File No. 3-4268 
In the Matter of 

HYER & LOWE, INC. 

New York, New York 
(814791) 


MICHAEL CARICATO 





1091 Shore Parkway 
Brooklyn, New York 


MATTHEW RUSSO 
8600 S.W..67th Avenue 
Miami, Florida 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, Hyer & Lowe, Inc. (“registrant”), a regis- 
tered broker-dealer, Michael Caricato, its president and 
treasurer, and Matthew Russo failed to file answers as 
required by the order for proceedings served upon them. 
Rule 7(e) of the Commission’s Rules of Practice provides 
that upon such failure a respondent shall be deemed in 
default and the proceedings may be determined agaiist 
him upon consideration of the order for proceedings, the 
allegations of which may be deemed true as to him. 


Accordingly, on the basis of the allegations in the order for 
proceedings, it is found that: 1/ 


1. During the period from about October 1, 1969 to May 
14, 1970, respondents willfully violated Section 17(a) of 
the Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder by participating in a manipu- 
lative scheme involving the common stock of Belmont 
Franchising Corporation. Pursuant to that scheme, a 
market for Belmont stock was initiated at an artificial 
level and controlled and manipulated thereafter; fictitious 
prices for the stock were quoted in the “pink sheets” 
published by the National Quotation Bureau, Inc. and 
otherwise; and secret arrangements were made to trade 
Belmont stock and quote it in the pink sheets in return for 
protection against loss, and to engage in transactions in 
the stock at the direction of others. 


2. During the period from about May 1, 1970 to April 11, 
1973, registrant, willfully aided and abetted by Caricato, 
willfully violated Section 17(a) of the Exchange Act and 
Rule 17a-3 thereunder in that false dates and times of 
trades for transactions in Belmont stock were recorded in 
registrant’s books and records. 


3. During the period from about January 1, 1971 to April 
11, 1973, registrant, willfully aided and abetted by Caricato, 
willfully violated Section 15(b) of the Exchange Act and 
Rule 15b-3-1 thereunder in that registrant failed promptly 
to amend its broker-deaier registration form to disclose its 
change of address. 


In view of the foregoing, it is in the public interest to re- 
voke registrant’s broker-dealer registration and to bar 
Caricato and Russo from association with any broker- 
dealer. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker and dealer of Hyer & Lowe, Inc. be, and it hereby 
is, revoked, and that Michael Caricato and Matthew Russo 
be, and they hereby are, barred from being associated 
with any broker or dealer. 


For the Commission, by the Office of Opinions and Re- 
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view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding upon any of the 
other respondents named in these proceedings. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18067A/April 11, 1974 


See Securities Act Release No. 5416A/April 11, 1974. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18366/April 8, 1974 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 71156 
(70-5451) 


ORDER AUTHORtZING PROPOSED AMENDMENTS 
TO RESTATED CERTIFICATION OF INCORPORATION 
AND ISSUANCE AND SALE OF PREFERRED STOCK 


Southwestern Electric Power Company (“Southwestern”), 
an electric utility company and a subsidiary of Central and 
South West Corporation ("Central"), a registered holding 
company, has filed a declaration and amendments thereon 
with this Commission pursuant to Sections 6(a), 7, and 
12(f) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 50, 62 and 65 promulgated thereunder 
regarding the following proposed transactions. 


Southwestern proposes to amend its Restated Certificate 
of Incorporation as amended in the following respects: 
(1) to increase the par value of each of the 7,000,000 
authorized shares of its common stock from $14 per share 
to $18 per share, and (2) to increase the total authorized 
shares of preferred stock, par value $100 per share, from 
290,000 shares to 360,000 shares. Approval of the pro- 
posal to increase par value of common stock requires the 
affirmative vote of the holders of a majority of the out- 
standing shares of common stock. Approval of the pro- 
posed amendment to increase the authorized preferred 
stock requires the affirmative vote of the holders of a 
majority of the outstanding shares of preferred stock, vot- 
ing separately as a class, and, in addition, the affirmative 
vote of the holders of a majority of the outstanding shares 
of common stock. If the required vote of the preferred 
stock should not be received by Southwestern, the amend- 
ment with respect to the preferred stock will not be 
adopted, but the proposed amendment increasing the par 
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value of the shares of common stock will be adopted and 
made effective upon receipt by Southwestern of the re- 
quisite vote of its sole common stockholder, Central. 


( 
If the proposed amendment with respect to preferred stock q q 


is adopted and made effective, Southwestern proposes to 
issue and sell, subject to the competitive bidding require- 
ments of Rule 50 under the Act, 200,000 shares of _ % 
Preferred Stock, par value $100 per share, at not less than 
$100 per share nor more than $102.75 per share, with 
dividends to accrue thereon only from the date of issue. 
The annual dividend rate and the redemption premiums of 
the New Preferred Stock, and the price to be paid, will be 
determined through competitive bidding. The terms of 
the issue preclude Southwestern from redeeming any such 
Preferred Stock prior to April 1, 1979, if such redemption 
is for the purpose of refunding such Preferred Stock with 
proceeds of funds borrowed at a lower effective interest 
cost. 


The net proceeds to be derived by Southwestern from the 
issue and sale of the New Preferred Stock, after deducting 
expenses of issue, will be used by Southwestern to pay 
outstanding short-term borrowings incurred to finance 
construction and to finance a portion of future construc- 
tion expenditures. Short-term borrowings outstanding 

at December 31, 1973, amounted to $9,000,000 and it is 
estimated that such borrowings will increase to approx- 
imately $14,000,000 at the time of issuance of the New 
Preferred Stock. The proposed construction expenditures 
of Southwestern for 1974 are presently estimated at 
about $44,251,000; for 1975, about $81,999,000. 


The fees and expenses to be paid by Southwestern in 
connection with the issue and sale of the New Preferred 
Stock are estimated to total $75,000, including legal 

fees of $22,800. The fees and expenses of counsel for the 
underwriters, to be paid by the successful bidders, are 


estimated not to exceed $11,500 and $1,250, respectively. 


It is stated that no state commission and no federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (Holding Company Act Release No. 18285), and 
no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that said declaration, as amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become ef- 
fective forthwith, subject to the terms and conditions pre- 
scribed in Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18367/April 8, 1974 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 
(70-5350) 


SUPPLEMENTAL ORDER REGARDING ISSUE AND 
SALE OF NOTES TO BANKS AND COMMERCIAL 
PAPER DEALERS 


Ohio Power Company (“Ohio”), an electric utility subsi- 
diary company of American Electric Power Company, a 
registered holding company, has filed a second post-ef- 
fective amendment to its application in this proceeding 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 ("Act”) regarding the following pro- 
posed transactions. 


By orders dated June 29, 1973, and September 18, 1973 
(Holding Company Act Release No. 18018 and 18100), 
the Commission granted Ohio's application requesting that 
until December 31, 1974, the exemption from the pro- 
visions of Section 6(a) of the Act afforded to it by the 
first sentence of Section 6(b) of the Act, relating to the is- 
sue of short-term notes, be increased to the extent neces- 
sary to cover the issuance and sale of notes to banks and 
to dealers in commercial paper up to $170,000,000 but 
not in excess of the maximum amount allowable under its 
Articles of Incorporation and as authorized by its prefer- 
red stockholders. Ohio now proposes to issue short-term 
notes to banks and commercial paper dealers in an aggre- 
gate amount not to exceed $215,000,000 outstanding at 
any one time, including short-term notes presently out- 
standing. The proposed notes will consist of (1) up to 
$28,165,000 of bank notes as previously authorized, (2) 
up to $20,000,000 of new demand notes as described be- 
low and (3) the previously authorized commercial paper 
which may now be issued in an aggregate amount of up to 
$215,000,000 less the amount of any short-term bank 
notes outstanding. The notes are to be issued from time to 
time prior to December 31, 1974, as funds are required, 
provided that none of the notes will mature later than June 
30, 1975. 


Ohio proposes to issue and sell its demand notes to the 
trust departments of Cleveland Trust Company, Cleveland, 
Ohio and Toledo Trust Company, Toledo, Ohio in 
maximum amounts of $10,000,000 each. It is stated that 
each of the bank trust departments has a flow of funds, as 
fiduciary for various accounts, which would be available 
for investment in such demand notes. These demand 

notes will be in the form of promissory notes in denomin- 
ations of not less than $1,000 bearing an interest rate 
equivalent to the highest rate paid daily by General Motors 
Acceptance Corporation on its commercial paper with a 






maturity of less than 180 days. Notes issued from Jan- 
uary 1 to June 30 will mature July 1 of the same year and 
those issued from July 1 to December 31 will mature on 
January 1 of the following year. The bank trust depart- 
ments will have the right to demand payment at any time 
and Ohio will have the right to repay, without penalty, all 
or any part of the principal amount of such demand notes 
outstanding. 


On January 14, 1974, the highest rate paid by General 
Motors Acceptance Corporation on its commercial paper 
with a maturity of less than 180 days was 9%. This rate 
was approximately 2% less than the rate at which Ohio 
was then able to issue commercial paper of comparable 
maturities and more than 1.5% below the effective rate 
for bank borrowings based on the then prime rate of 
9-%% and compensating balances of 15% to 20%. Based 
on past experience, Ohio expects that the rate on these 
demand notes will consistently be lower than the com- 
parable rates for commercial paper and bank borrowings 
including the effect of compensating balances. 


Ohio proposes that certificates of notification under Rule 
24 with respect to the issuance of Ohio’s demand notes 
shall be filed quarterly as is presently done with respect to 
the issuance of Ohio’s commercial paper. 


No state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective amendment 
to the application has been given in the manner prescribed 
in Rule 23 promulgated under the Act (Holding Company 
Act Release No. 18320), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as amended 
by said post-effective amendment, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended by said post-effective amendment, be, and it 
hereby is, granted, effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the certificate 
thereunder is extended as heretofore indicated. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18368/Apri! 10, 1974 


Admin. Proc. File No. 3-2547 


SEC DOCKET/89 








In the Matter of 


UNION ELECTRIC COMPANY 
1 Memorial Drive 

St. Louis, Missouri 

(70-4899) 


FINDINGS AND OPINION OF THE COMMISSION 


ACQUISITION BY EXEMPT COMBINATION 
HOLDING COMPANY OF COMBINATION OPERA- 
TING COMPANY'S SECURITIES 


Acquisitions Generally -- Applicable Standards 


Where large exempt holding company applied for approval 
of proposed acquisition of relatively small operating com- 
pany’s common stock, applicant’s contention that show- 
ing that combined electric properties would be an inte- 
grated electric system was enough in itself to satisfy statu- 
tory standards, rejected, held, showing that affiliation 
would produce efficiencies and economies required. But 
application granted because of economies that could 
reasonably be anticipated. 


Where exempt holding company sought to acquire stock of 
electric utility company which had a service area neither 
physically interconnected with its other properties or with 
those of holding company nor capable of such intercon- 
nection on an economically feasible basis within the fore- 
seeable future, he/d, unconnected properties not part of 
single integrated system even though interconnection 
technologically possible because controlling criterion is 
economic feasibility, but retention permitted because pro- 
perties involved very small. 


Retainability of Gas and Water Properties 


Where exempt holding company, which is also electric and 
gas utility company, applied for approval of proposed ac- 
quisition of outstanding common stock of electric-gas u- 
tility and water company whose electric properties are for 
most part interconnected with holding company’s electric 
system and for order continuing exemption upon consum- 
mation of acquisition, application granted, subject to 
reservation of jurisdiction with respect to issue of retain- 
ability of gas properties of holding company system and of 
company to be acquired. 


Where energy shortages real or alleged appeared to raise 
substantial questions as to continued desirability of Com- 
mission's traditional policy of encouraging separation of 


gas from electric operations, but record provided inadequate 


basis for an informed determination, and remand for 
further hearings was unlikely to lead to definitive solution 
within a reasonable time, he/d, jurisdiction reserved with 
respect to those questions presented by application. 


Where electric and gas utility company that was also ex- 
empt holding company sought to acquire securities of e- 
lectric and gas utility company which also had relatively 
insignificant water business, he/d, water business retainable 
in view of its small size and stable record. 


APPEARANCES: 
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Carl H. Hendrickson, for Union Electric Company. 


A. Rovert Pierce, Jr., Charles F. Wheatley, Jr. and Grace 
P. Mynaco, for City of Cape Girardeau, Missouri. 


Aaron Levy, R. Moshe Simon and A. Barry Morewitz, for 
the Division of Corporate Regulation of the Commission. 


Union Electric Company, an electric and gas utility com- 
pany and a holding company now exempt from regulation 
under the Public Utility Holding Company Act, 1/ seeks 
approval of its proposed acquisition of the outstanding 
common stock of Missouri Utilities Company (“MU”), an 
electric and gas utility company. 2/ Union also asks for 

an order either continuing its present exemption or grant- 
ing it a new one upon consummation of the proposed trans- 
action. 


Following hearings, in which the City of Cape Girardeau, 
Missouri (“City”) participated, 3/ the administrative law 
judge submitted an initial decision. He concluded that the 
application should be granted and Union granted an 
exemption, subject, however, to certain conditions. Prin- 
cipal among these were that within a reasonable time the 
gas properties of Union and its present subsidiaries, and 
the gas, water and certain electric properties of MU be 
divested. We granted petitions for review of the initial 
decision filed by Union, the City and our Division of 
Corporate Regulation, each of whom excepted to various 
of the administrative law judge’s findings and conclusions. 


4/ 
|. DESCRIPTION OF COMPANIES INVOLVED 


Union, a Missouri corporation, generates, transmits, dis- 
tributes and sells electricity in Missouri, Illinois and lowa. 
It also distributes and sells natural gas in Illinois. In ad- 
dition, it furnishes steam heating service to a section of St. 
Louis. Union owns all or substantially all of the common 
stock of Missouri Power & Light Company (“Power”) and 
Missouri Edison Company (“Edison”), both Missouri 
corporations engaged in electric and gas utility operations 
in that state. Union also owns 40% of the outstanding 
common stock of Electric Energy, Inc., an Illinois corpo- 
ration which produces electric energy in Illinois primarily 
for an installation of the Atomic Energy Commission. 

5/ 


Union, Power and Edison provide electric service in large 
areas of Missouri, including metropolitan St. Louis, and in 
relatively small areas in Illinois and lowa. At December 
31, 1970, their combined electric service area covered 
about 19,200 square miles with an estimated population of 
2,500,000, and they served more than 800,000 customers. 
Union distributes natural gas in Alton, Illinois and vicinity, 
and Power and Edison provide gas service in 59 Missouri 
communities. For the calendar year 1970, the Union 
system had consolidated operating revenues of about $317 
million, of which more than 95% was derived from electric 
service. As of December 31, 1970, the system’s gross pro- 
perty and plant aggregated about $1.7 billion, of which 
some 97% represented electric property and plant. 


In 1962, we issued an order, pursuant to Section 3(a) (2) of 
the Act exempting Union and its subsidiaries from the Act 
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(except Section 9(a) (2)) on the basis that Union, though 
2 holding company, was “predominantly a public-utility 
company” which operated as such only in the state in 
which it was organized and contiguous states. 6/ At that 
time, we held that the existence of combined gas and e- 
lectric operations did not require denial of an exemption 
as “detrimental to the public interest or the interest of 
investors or consumers.” 7/ 


MU, a Missouri corporation, is engaged in the generation, 
transmission, distribution and sale of electricity in Missouri, 
the distribution and sale of natural gas in that state, and 

the supplying of water service to the residents of Cape Girar- 
deau. The company has three non-contiguous electric 
service areas. The largest is in southeastern Missouri. 8/ 
Asecond (the Senath area) is some 40 miles further south. 
MU'’s third service territory is in central Missouri. At De- 
cember 31, 1970, MU had a total of 46,781 electric cus- 
tomers. Gas service is provided in 25 communities in 
central and southeastern Missouri. 


For calendar year 1970, MU’s operating revenues totalled 
about $20 million, of which 58% was derived from electric 
service, 38.7% from gas service and 3.3% from water service. 
MU’‘s gross properties and plant at December 31, 1970 total- 
led about $52.9 million; its electric properties accounted 

for about $34 million or 56% of the total. 


ll. THE PROPOSED TRANSACTION 


Union proposes to offer 1.1 shares of its common stock for 
each outstanding share of MU common stock. The exchange 
is conditioned on acceptance of the offer by the holders of 
at least 83.3% of the outstanding shares of MU common 
stock. 9/ As noted, Union requests that upon consum- 
mation of the proposed acquisition we continue its present 
exemption or grant it a new one. It has undertaken, that if 
it does not acquire all of MU’s common stock pursuant to 
the exchange offer, it will register under the Act for the 
purpose of filing a plan pursuant to Section 11(e) for the 
elimination of the remaining publicly-held minority interest. 
If the acquisition is consummated, MU will remain a 
separate corporation and, in the same way as Power and 
Edison, be an operating subsidiary of Union. 


lll. ISSUES PRESENTED UNDER THE ACT 


The principal issues presented by the application are 
whether and with what conditions, if any, the proposed 
acquisition meets the standards contained in the various 
subparagraphs of Sections 10(b) and 10(c) and whether, if 
those standards are met, Union should be granted a new or 
continued exemption under Section 3(a) (2). All of the 
parties accept some of the administrative law judge’s find- 
ings. Since we did not choose to review them on our i- 
nitiative, those findings are now final. They dispose of the 
following issues: 


1. The proposed exchange ratio is fair and reasonable. Fees 
and expenses proposed to be paid by Union in connection 
with the acquisition are also fair and reasonable. Thus, 
there is no basis for an adverse finding under Section 10(b) 
(2) pertaining to the reasonableness and the fairness of the 
consideration to be paid. 10 / 





2. The proposed acquisition would also meet the require- 
ment of Section 10(f) that there be compliance with appli- 
cable state law, 11_/ and warrants no adverse findings 
under Section 10(b) (3), relating to the appropriate capital 
structure of the applicant’s holding-company system, 
provided that any publicly-held minority interest in MU’s 
common stock remaining after the exchange is eliminated. 


3. Upon acquiring MU, Union would continue to be 
“predominantly a public-utility company,” within the 
meaning of Section 3(a) (2). 12/ 


At the threshold of the issues before us is the question 
whether Union's acquisition of MU would meet the 
“integration” standards of Section 10(c) (2) of the Act, 
insofar as MU’s electric utility properties (either in toto 
or minus the Senath properties) are concerned. If an 
affirmative finding is warranted on that issue, we must 
address ourselves to the most hotly disputed issues: 
Should our order approving the acquisition and granting 
Union an exemption be conditioned on divestment of the 
gas and/or water properties? 


IV. INTEGRATION ASPECTS OF THE PROPOSED 
ACQUISITION 


The administrative law judge found that with the excep- 
tion of the Senath electric properties, Union’s acquisition 
of MU’s electric properties would meet the requirements 
of Section 10(c) (2). That section provides that we may 
not approve an acquisition of securities of a public-utility 
company unless we find that “such acquisition will serve 
the public interest by tending towards the economical and 
efficient development of an integrated public-utility 
system.” The critical term “integrated public-utility 
system,” is defined in Section 2(a) (29) (A) of the Act, set 
forth in full in the margin. 13 / 


We have heretofore found the Union system’s electric 
properties an integrated public-utility system. 14 / It is 
clear that if MU’s electric properties (other than the 
Senath properties) are added, the result will still be an 
integrated system. MU’s central Missouri service area is 
contiguous to the present Union system and the south- 
eastern area is separated from that system by only about 
40 miles. Union is the principal supplier of electric energy 
to MU, 15_/ whose own generating capacity is small. 16 / 
MU’s electric facilities are connected with those of the 
Union system at five points. Addition of MU’s electric 
properties to the present Union electric system would have 
no significant effect on the size of the Union system. 


This much is undisputed. The parties differ, however, in 
their interpretation of Section 10(c) (2) and on the ul- 
timate issue whether Union has sustained its burden under 
that section. Union argues that once it is shown that the 
MU electric properties together with those of the Union 
system constitute an integrated electric system, that is 
enough to meet the requirements of Section 10(c) (2). The 
Division contends that something more is required, namely, 
a showing of efficiencies and economies by virtue of the 
affiliation. 


We agree with the Division. Its interpretation gives mean- 
ing to the language of Section 10(c) (2) and accords with 
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the position we have generally taken in the past. There is 
no need to belabor the point, however, because we agree 
with the administrative law judge that a sufficient showing 
of benefits from the affiliation has been made here. It is 
true, as the Division stresses, that Union did not present 
evidence of specific economies or savings which may be 
anticipated. It would have been preferable had Union and 
MU made a detailed study such as has been made in other 
acquisition situations and submitted the results in support 
of the application. However, the record does show to our 
satisfaction that advantages may reasonably be expected to 
flow to MU as a result of the change of its status from mere 
customer to subsidiary-customer of Union. 17 _/ These 
include the use of the substantial operational and financial 
resources which Union can command to aid MU on a co- 
ordinated basis in developing more extensive, efficient and 
reliable electric service in its service area. What we said in 
1953 in approving Union's acquisition of Edison is sub- 
stantially applicable here, too: 


“The record indicates that certain advantages would flow 
from the proposed combination of properties, both opera- 
tionally and from the standpoint of the future financing of 
Missouri Edison’s construction requirements. It appears 
that these advantages would be especially noteworthy in 
the case of Missouri Edison which, after the acquisition, 
should enjoy the benefits of Union’s greater strength and 
credit standing, the advantages of coordinated planning to 
meet the future demands of customers, and the benefits 

of the experience and capabilities of the Union personnel in 
dealing with engineering problems.” 18 / 


V. RETAINABILITY OF SENATH ELECTRIC PROPER- 
TIES 


The Senath service area is in the southernmost part of 
Missouri, some 40 miles from the nearest other MU service 


area. The electric facilities serving the area are not physical- 


ly interconnected with the Union system or with other MU 
electric facilities. A system unaffiliated with either Union 
or MU supplies the electric power distributed to customers. 
The administrative law judge found that interconnection 
of the Senath electric facilities with the Union system, 
while technologically possible, would not be economically 
feasible for the foreseeable future. He therefore concluded 
that Union should be required to divest the Senath proper- 
ties as a condition to approval of its acquisition of MU’s 
common stock because acquisition of those properties 
would not meet the requirements of Section 2(a) (29) (A) 
that the facilities of an integrated electric utility system be 
capable of physical interconnection and economic opera- 
tion. 


The record supports the administrative law judge's findings. 
We agree with him that Union’s acquisition of the Senath 
properties would not in itself have the integrating tendency 
required by Section 10(c) (2). 19 / But it does not neces- 
sarily follow that those properties may not be retained by 
Union and MU. 20 / 


Union’‘s acquisition of MU will contribute in the main to 
the development of an integrated system. 21 / The Senath 
operations are confined to the same state as MU’s other 
activities. There is no suggestion in the record that cus- 
tomers in the area have not been efficiently served over the 
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years. 22 / And the Senath phase of the matter is clearly 
de minimis. 23 _/ \n view of the minuscule scale of the 
Senath operations 24 / and of the other considerations 
adverted to above, we conclude that the Act's standards 
permit the retention of the Senath properties. 25 / 


Vi. RETAINABILITY OF WATER PROPERTIES 


MJ’s water business has no functional or operating relation- 
ship with its electric or gas operations or those of the 
present Union system. Were Union a registered holding 
company, it could not retain that business. 26 / But 
Union is an exempt holding company. It would not have 
been required to obtain our approval for the purchase of a 
water business alone, since under the Holding Company 
Act that is not a utility business. And, for reasons discussed 
below, we would not deem retention of a water business 
to require an adverse finding under the “unless and except” 
clause of Section 3(a). To require divestiture of the water 
properties here merely because they happen to be part of 
one corporate package containing mostly utility properties 
would be to exalt form over substance. 


In the most recent Commission opinions dealing with the 
interpretation of the “unless and except” clause, Pacific 
Lighting Corporation 27 _/ and National Utilities & Indust- 
ries Corporation, 28 / the four commissioners participating 
were evenly divided on the ultimate issues presented. But 
they agreed that exempt holding companies are not per se 
subject to the prohibitions of Section 11(b) (1) against the 
retention of unrelated non-utility businesses. The three 
opinions in the Pacific case proposed differing standards or 
guidelines as to the extent of permissible non-utility activi- 
ties by exempt holding companies. Retention of the water 
business here would not meet even the most permissive set 
of guidelines in every detail. 29 / However, the focus of 
those opinions was on activities and businesses, such as 

real estate and agriculture, which cannot under any stand- 
ard be viewed as utility operations. Here by contrast we 
have a business -- water supply -- regarded as a utility for 
most purposes in the law. The State of Missouri in which 
the water operations are carried on considers them a u- 
tility function. The same state agency which regulates 
MU’s electric and gas operations also regulates its water 
operations. The possibility of any adverse effect on e- 
lectric and gas operations in further minimized by the 
water business’s relatively insignificant size 30 _/ and by 
the stability of its revenues and earnings over the years. 
Vil. THE COMBINATION SYSTEM ISSUE 

We come now to the major disputed issue. Should our 
approval of this application be conditioned on the divesti- 
ture of MU’s gas interests and of the gas properties that 
Union now has? The Division insists that the Act man- 
dates such divestiture. It says in its brief that “it has long 
been settled that gas properties and electric properties are 
different, competing utility businesses which can never con- 
stitute a single integrated public utility system” and goes 
on to argue that this means that unconditional approval 
can never be given to any proposal for the acquisition of a 
combination package of gas and electric properties. It also 
maintains that when an application for the approval of such 
an acquisition is made by a combination company, that 
company must divest itself of some of the properties that 
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it already has so as to convert itself into either an all-e- 
lectric or an all-gas system. 


To clarify the bases on which these contentions rest and the 
nature of the questions presented one must delve into the 
history of the combination system question. Nowhere does 
the Act ban combination systems in so many words. 31 _/ 
But ever since 1941 we have considered such a ban im- 
plicit in the statutory scheme. 32 / The reasoning is as 
follows: 


(A) The Act's basic term is “integrated public-utility 
system.” Section 2(a) (29) defines that term for e- 
lectric utility companies and then goes on to define 
it afresh for gas utility companies. The two defini- 
tions are quite different. Hence they cannot be 
read together as a definition applicable to a com- 
bined system. 


(B) Section 11(b) (1) requires each registered holding 
company to confine itself to a “single integrated 
public utility system.” 


(C) Since no combination system can ever be “single,” 
registered holding companies must be either all-gas 
or all-electric. 33 / 


To that last statement there were (and still are) exceptions. 
There are situations in which a holding company may have 
gas as well as electric interests. This is so because Section 
11(b) (1) permits a holding company to retain “additional 
systems” when: 


"(A) Each of such additional systems cannot be operated 
as an independent system without the loss of sub- 
stantial economies which can be secured by the re- 
tention of control by such holding company of such 
system; 


(B) All of such additional systems are located in one 
State, or in adjoining States, or in a contiguous 
foreign country; and 


(C) The continued combination of such systems under 
the control of such holding company is not so large 
(considering the state of the art and the area or region 
affected) as to impair the advantages of localized 
management, efficient operation, or the effectiveness 
of regulation.” 


Arguing that these A-B-C clauses of Section 11(b) (1) ap- 
plied to them, holding companies have sought to retain gas 
as well as electric operations. They maintained that to 
require them to confine themselves entirely to one of the 
two fuels would result in the “loss of substantial econo- 
mies” that Clause (A) of Section 11(b) (1) directs us to 
avoid. In dealing with such contentions, we held that 

"the clause must be strictly construed and that a registrant 
seeking to retain an additional system has the burden of 
showing by clear and convincing evidence that such addi- 
tional system cannot be operated under separate ownership 
without the loss of economies so important as to cause a 
serious impairment of that system.” 34 / We also insisted 
that the “loss of substantial economies” issue involved much 
more than mere bookkeeping and that arithmetical com- 


putations standing alone were never enough to resolve it. 


In this connection our predecessors went behind the words 
of the statute to the basic policy considerations that ied 

to its enactment. They recognized that segregation often 
led to increased expenses. But they insisted that such 
increased expenses “must be viewed against the background 
of the compensating advantages flowing from such segre- 
gation.” 35 / They pointed out that: 


"[1]t is manifestly to the advantage of both the electric 
and gas businesses that independent managements for 
each be allowed to devote their entire energies to their 
respective companies, and that such businesses not 
continue to have their operations supervised by common 
management which is also conducting another busi- 
ness in the same area which, at the very least, must be 
viewed as a potential if not an actual competitor. If, 

as the company argues, some increase in personnel 
costs would be incurred on segregation, it is not un- 
likely that these costs may be offset by the greater 
productivity which should result from the additional 
personnel and from the concentration of the energies 
of all personnel on the single system to which they will 
then be assigned and to which they will owe undivided 
allegiance. These compensating advantages are, of 
course, merely illustrative of what is one of the basic 
premises of Section 11(b) (1) -- that is, that there are 
substantial economic. advantages in requiring the segre- 
gation of utility systems and that, in all but the 
exceptional case, such advantages outweigh the dis- 
advantages resulting from segregation. Such advantages, 
although frequently subtle in nature and incapable of 
exact measurement, must also be considered in arriving 
at the composite estimate of whether the net econo- 
mies that may be lost on segregation can properly be 
deemed ‘substantial.’ Thus, a showing of increased 
operational expense is not in and of itself determina- 
tive and cannot be regarded as conclusive proof of a 
‘loss of economies’ in the amount of the increased 


expense.” 36 / 


In the 1960's the Supreme Court adopted these views as 

its own. It did so in the New England Electric System 
("NEES") case. 37_/ Like Union, NEES is predominantly 
an electric company. And like Union now, NEES at that 
time also had gas interests. We held that it had to rid it- 
self of those interests because it was unable to show that 
their divestiture would result in “the loss of substantial 
economies.” NEES then went to the Supreme Court twice. 
On both occasions the Court sustained our construction of 
the statute. 38 / In NEES / the Court pointed out that: 


“One of the evils that had resulted from control of 
utilities by holding companies was the retention in 
one system of both gas and electric properties and 
the favoring of one of these competing forms of 
energy over the other. 39 / 


Competitive advantages to be gained by a separation 
are difficult to forecast. The gains to competition 
might well be in the public interest and might well 
offset the estimated loss in economies of operation 
resulting from the separation of the gas properties 
from the utility system. This is a matter for Com- 
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mission expertise on the total competitive situation, not 
merely on a prediction whether, for example, a gas 
company in a holding company system may make more 
money for investors than a gas company converted into 
an independent regime.” (Footnote omitted) 40 / 


And in NEES // the Supreme Court said: 


“Congress . . . ordained separate ownership -- and 
divestiture where necessary to reduce holdings to 
one system -- as the ‘very heart of the Act’... Al- 
though Congress was aware that some economic loss 
might be suffered by the parent holding company or 
the separate integrated utility, Congress relented 
only to the extent of authorizing the Commission to 
permit retention of an additional integrated utility 

if that permission might be granted under the narrow 
exception provided by § 11(b) (1). But retention of 
an ‘additional’ integrated system is clearly the excep- 
tion, and the burden is on the holding company to 
satisfy the ‘stringent test’ set by the statute.” 41 / 


All that we have thus far said about combination systems 
relates only to registered holding companies. Our conclu- 
sions with respect to them rested wholly on the “single 
integrated system” standard of Section 11(b) (1). And as 
has already been pointed out, that standard does not 
govern exempt holding companies. 42 / As to them our 
view was that: 


"... Congress did not impose a mandate on this 
Commission to withhold exemptions in all cases of 
combined gas and electric operations merely because 
the retention of a combined system under strict appli- 
cation of Section 11(b) (1) may in some cases require 
divestiture.” 43 / 


NEES involved an interstate registered holding company. 
And in our opinion there we were careful to point out that: 


“We do not take the view that the Act expresses a 
Federal policy against combination gas and electric 
operations as such. The Act is concerned with inter- 
state holding company activities and within that area 
it prescribes tests of retainability which must be met.” 


44 / 


But the Supreme Court's stress in its VEES opinions on the 
importance of competition between gas and electricity led 
us to think that it might very well be that the Act does in- 
deed “express a Federal policy against combination gas 

and electric operations as such.” Re-examination of our 
earlier permissive views about combined gas and electric 
operations in exempt holding company systems seemed in 
order. We made that re-examination early in 1970 when 
we decided //linois Power Company. 45_// In that case, as 
in this one, an exempt holding company that had gas as well 
as electric interests sought to acquire another combination 
company. The three Commissioners who participated held 
unanimously that: 


(1) “[A] pproval of the application should be condi- 

tioned on divestment of the gas properties. Whatever 
we said in our opinion in the NEES case, the Supreme 
Court’s pronouncements in that case are now control- 
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ling... Section 11 draws no distinction between inter- 
state and intrastate holding company systems ... [T] he 
Supreme Court’s statements in our view reflect an 
approach to interpretation of the Act in the area of 
competition between gas and electric companies which 
transcends the precise issues before the Court in the 
NEES case”; and 


(2) “... [N] o Section 3... . exemption is appropriate 
without provision for divestment of the gas properties. 
The Supreme Court’s emphasis on competition between 
gas and electric operations is . . . highly pertinent in 
determining under the ‘unless and except’ clause of 
Section 3(a) whether a Section 3. . . exemption would 
not be detrimental to the public interest or the interest 
of consumers. Where, as here, the issue is whether we 
should permit the consolidation and therefore enlarge- 
ment of combined operations and the creation of what 
would in substance represent a new holding company 
system consisting of two combination companies, we 
think the Court’s statements require denial of an ex- 
emption. We have in the past pointed out that it is 
‘highly unrealistic’ to expect ‘vital competition bet- 
ween the two types of service when controlled by the 
same interest’ 46 / ... [T] rue competition with its 
attendant advantages could be achieved only by a 
separation of the electric and gas businesses.” 47 _/ 


Deeming himself bound by ///inois Power, 48 / the adminis- 
trative law judge held that: 


(A) Union's application cannot be approved nor can its 
exemption from regulation under the Act remain 


in effect unless it becomes an all-electric system. 


This means that Union must within a reasonable 
time divest itself of its present gas properties and 
also of those that now belong to MU. 


(B) 


(C) Union's gas interests and MU’s would be retainable 

if Union were able to establish that their severance 

will lead to a “loss of substantial economies” within 
the meaning of that phrase as used in Section 11(b) 
(1) (a). 

(D) Union’s showing on this issue was inadequate 49 / 
and its economic studies unpersuasive. 


In view of the importance of these holdings and of the 
heated controversies among the parties about them, we 
state our views on some of the questions presented. 


We begin with Union's claim of historical insulation from 
Illinois Power's impact. Union points out that when it 
was a registered holding company we permitted it to ac- 
quire Power and then Edison, reserving jurisdiction to 
consider the retainability of the gas properties at a later 
date, 50 / and that when we had to address ourselves to 
that retainability question in 1962 in connection with 
Union’s application for the exemption from the Act that 
it enjoys, we considered the existence of combined gas and 
electric operations insufficient in itself to warrant denial 
of the application. 51 / Union says that this established 
the retainability of its gas properties. It contends that the 
matter is now settled and that the addition of MU’s gas 
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properties to its system cannot change the earlier deter- 
mination since it was in no way based on the extent of the 
system's gas properties. 


Like the administrative law judge, we find these arguments 
unpersuasive. Union now wants to enlarge its system. To 
do so it must obtain a determination from us that the pro- 
posed acquisition meets the standards of Section 10 as well 
as those of Section 3(a) (2). We must make that deter- 
mination in the light of contemporary circumstances (not 
those of 1950, 1953 or 1962) and of our present view of 
the Act’s requirements. Hence the retainability of Union's 
present gas properties and the ones that it wishes to add to 
its system has not been foreclosed by our earlier deter- 
minations. It is an issue on which we must now pass. 52 / 


The Division contends that the administrative law judge 
should never have ventured into the “loss of substantial 
economies” area. It says that tne “ioss of substantial e- 
conomies” test has no bearing on acquisitions. In its view 
the Act prohibits the acquisition of anything at all that will 
not when viewed in itself be part of the acquiring com- 
pany’s single integrated public utility system. This view 
rests on two premises. One is that acquisitions are 
measured by standards more stringent than those govern- 
ing retainability of existing properties. The other is that 
Section 10(c) (2) which precludes us from approving an 
acquisition unless we find that it “will serve the public 
interest by tending towards the economical and efficient 
development of an integrated public-utility system” man- 
dates the dissection of acquisitions to separate the wheat, 
i.e., properties that will contribute affirmatively to the 
development of the acquiring company’s integrated utility 
system, from the chaff, i.e., properties that standing by 
themselves are incapable cf making such a contribution, 
and the discarding of all the chaff. With the first premise 
we agree. With respect to it, we reaffirm what our predeces- 
sors said a generation ago in American Gas and Electric 
Company: 53 / 


"... LA] proceeding under Section 11(b) (1) to de- 
limit the spheres of existing control is different from 
one in which the processes of the Act are sought to be 
used to extend control. Different standards are appli- 
cable. For example, under Section 11(b) (1) utility 
properties may be retained even if they are not integrated 
with a principal retainable unit, but form a permissible 
additional system . . . But under Section 10 an acqui- 
sition of securities or utility assets of a public utility 
company can be permitted only if we can affirmatively 
find that such acquisition will tend toward the creation 
of an integrated system . . . This marked difference is 
not an accident of rhetoric. It inheres in the difference 
between Section 11, as a compromise of the policy of 
‘elimination’ of holding companies otherwise then as 
permitted by the Act... and the ‘new acquisition’ 
standards of Section 10 which were designed as a more 
restrictive check on further growth of holding com- 
panies and further extension of their control.” 54 / 


We disagree, however, with the Division’s contention that 
the foregoing extract from the American Gas and Electric 
opinion means that nothing at all can ever be acquired 

under any circumstances unless it can be shown that it will 
be part of the acquiring company’s integrated system. We 









find nothing of the sort in American Gas and Electric. The 
opinion from which we have just quoted and on which the 
Division relies came only one year after an earlier opinion 
55 / in which we had in view of special historical circum- 
stances and with some qualms permitted what was then 
the American Gas and Electric Company and is now the 
American Electric Power Company to retain all of its so- 
called Central system even though we viewed that system 
as being at “the maximum size consistent with the stand- 
ards of localized management, efficient operation and 
effectiveness of regulation contained in Sections 2(a) (29) 
and 11(b) (1).” 56_/ Soon after we had held that, we were 
confronted by an acquisition proposal that would, if con- 
summated, have substantially augmented the size of a 
system that could well have been viewed as too big to be- 
gin with. That is the context in which American Gas and 
Electric must be read. So read, we think it clear that the 
decision rested on the premise that the proposed acqui- 
sition had no integrating tendency at all. Here, on the 
other hand, that tendency is present with respect to the 
principal properties to be acquired. On such a situation 
American Gas and Electric has no bearing. 


Early in our administration of the Act we held that “in a 
Section 10 proceeding we are not required to find that a 
proposed acquisition tends toward the deveiopment of a 
single ‘integrated system’, but only whether the acquisi- 
tion is ‘detrimental to the carrying out of the provisions 
of section 11’ and whether ’ such acquisition will serve 

the public interest by tending towards the economical 

and efficient development of an integrated public utility 
system’.” 57 / We think that the Division fails to give due 
weight to the distinction between the phrase “an integrated 
public-utility system” in Section 10(c) (2) and the words 
“a single integrated public-utility system” found in Section 
11(b) (1). 


Where a dominant integrating tendency has been shown we 
have in cases subsequent to American Gas and Electric ap- 
proved acquisitions without holding that Section 10(c) (2) 
mandated divestiture of those other properties of the com- 
pany being acquired that did not in themselves “contribute 
to the development” of an integrated system. 58 / The 
retainability of such other properties has been analyzed 
and resolved under the standards of Sections 10(c) (i) and 
11(b) (1), including the latter section’s A-B-C clauses and 
“other business” standards. 59 / Hence we reject the 
Division’s idea that no package acquisition can be approved 
unless each discrete item in it passes the integrating test on 
its own merits. 


The Division correctly reminds us that the Supreme Court 
has held Section 11's requirement of a “single integrated” 
system “the very heart” of the Act 60_/ and that it has 
observed that “The retention of an [additional] integrated 
system is decidedly the exception.” 61./ But holding 
companies can retain additicnal integrated systems when 
“the proven inability of the additional system to stand by 
itself would result in substantial hardship to investors and 
consumers were its relationship with the holding company 
terminated.” 62 / Nothing in Section 10, in any of our 
decisions or in common sense supports the notion that 
additional systems of this unusual kind retainable in a 
Section 11(b) (1) proceeding must be ruthlessly severed 
without regard to economic consequences when the 
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question of retainability arises in a Section 10 context. As 
the administrative law judge said: 


“From the standpoint of the public interest it would 
be improvident to sever the gas properties without 
considering the economic impact of that divestment.” 


We think the Division’s position as to the asserted irre- 
levance of the “loss of substantial economies” test in acqui- 
sition situations no better grounded in policy that it is in 
precedent. We cannot see how insistence on divestitures 
that are by hypothesis uneconomic serves the public inter- 
est or that of consumers or investors. Nor do we know of 
any reason to believe that Congress insisted on such dis- 
economies. We hold Section 11(b) (1)’s A-B-C clauses re- 
levant in acquisition situations. 63 / Hence we have found 
that Union’s acquisition of MU’s electric properties will 
serve the public interest. The gas properties are relatively 
inconsequential. Hence we agree with the administrative 
law judge that it would be erroneous to direct divestiture 
without first considering the economic impact of such an 
order. //linois Power is not to the contrary. True, we did 
not address ourselves to the A-B-C clauses in that case. But 
applicant never raised the issue. And the gas properties 
there involved were so large as to make it highly unlikely 
that they could in any event have been deemed retainable 
under the A-B-C clauses. 64 / Thus we cannot accept the 
view that no acquisition is ever permissible under Section 
10(c) (2) unless conducive to the development of one -- 
and only one -- integrated public utility system. 


Returning to the point at which we began, we hold that for 
the reasons stated in American Gas and Electric, Section 
10’s criteria for testing acquisitions are indeed more rigorous 
than those of Section 11(b) (1) for testing the retainability 
in integration proceedings of properties in existing systems. 
But that greater rigor manifests itself not in the total 
excision of Section 11(b) (1)’s A-B-C clauses in an acqui- 
sition case, but in a tighter less permissive reading of 
Sections 2(a) (29) (A) and 2(a) (29) (B) -- and possibly of 
the A-B-C clauses themselves -- than might be appropriate 
in a Section 11 proceeding. That is American Gas and E- 
lectric’s teaching. 


Our own study of the record inclines us to agree with the 
administrative law judge’s skeptical appraisal of Union’s 
showing on the loss of substantial economies point. But we 
need not and do not reach that issue now. The heated 
controversy between the parties about the economic effect 
of severing the gas properties 65 / presents itself for deci- 
sion only if we first determine that those properties must 
be divested -- absent an adequate showing of loss of sub- 
stantial economies flowing from such divestiture. And for 
reasons we shall soon make plain, that crucial preliminary 
question cannot be resolved on the record now before us. 


Is //linois Power 66 / controlling here? If it is ( and if no 
satisfactory showing that divestiture would result in the 
loss of substantial economies is made), “approval of the 
application should be conditioned on divestiture of the gas 
properties” 67 / and “no Section 3(a) (1) exemption is 
appropriate without provisions for divestment of the gas 
properties.” 68 / But Union argues that ///inois Power does 
not require divestment in this case, because: 
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Neither Union nor MU has favored electricity over 
gas. The record does not show that common owner- 
ship has in fact stifled competition between the two 
fuels. 

(B) The nation is now confronted by a gas shortage that 

will last for many years. Because of that shortage 

effective inter-energy competition is impossible. 

Thus events have undermined the rationale of 

IIlinois Power. 


The first of those points has no merit. The second may 
have substance. 


Our historic position with respect to combined gas and 
electric operations by registered holding companies, ac- 
cepted and affirmed by the Supreme Court in the NEES 
cases and extended by us in ///inois Power to exempt 
holding companies (at least when such companies seek to 
acquire utility securities), does not require an affirmative 
showing that one fuel has in fact been preferred over the 
other or that deliberate steps to suppress competition have 
been taken. That position is much broader than that. As 
we long ago explained, it proceeds from the fact that “The 
businesses, in many aspects of their operations, are com- 
petitors” 69 / to the conclusion that “It is the inevitable 
tendency of the joint control to favor that business in 
which it is most interested and which is most profitable,” 
70 / so that “To expect vital competition between the 
two types of service when controlled by the same interests 
is... highly unrealistic.” 71_/ In //linois Power, as here, 
there was testimony that the companies had not neglected 
their gas businesses in favor of their more substantial e- 
lectric interests. And the record in that case showed that 
the gas businesses had in fact grown significantly in recent 
years. Nevertheless, we held that “true competition with 
its attendant advantages could be achieved only by a 
separation of the electric and gas businesses.” 72 / 


So Union's “actual stifling” construction of ///inois Power 
is a misconstruction. 73 _/ That does not mean that the 
instant case is necessarily on all fours with ///inois Power. 
There the gas businesses were substantial both in absolute 
terms and in relation to overall operations. 74 / Here they 
are relatively insignificant. 75 / Does it follow that the 
result in this case should be different from that reached 

in //linois Power ? We \eave that question open. Having 
decided to take another look at ///inois Power's basic 
rationale, we need not pause now for a consideration of its 
precise scope and impact. 


What of the gas shortage and its implications? 


The Division says this is none of our concern. Its position 
is that Congress and the Supreme Court have laid down 
the law on the Act’s impact on combination systems and 
that our task here is simply to enforce the law as we find 
it. 76 / That is good rhetoric but poor analysis. 77 _/ 
Neither Congress nor the Supreme Court has ever said a 
word about the propriety of gas-electric operations by 
exempt holding companies. And until we decided ///inois 
Power in January of 1970 we ourselves had never seen any 
legal impediment to such operations. 78 / It is true that 
it was the Supreme Court’s NEES decisions that led us to 
re-examine our earlier views on the matter. But NEES did 
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not mandate that re-examination. It merely made it appro- 
priate. As our //linois Power opinion stated, we there chose 
because of the importance of the questions presented to go 
beyond “the precise issues before the Court in the NEES 
case.” 79 / When we did so, we held that, in an acquisition 
context, at least, combined operations are “detrimental to 
... the interest of consumers” within the meaning of that 
phrase as used in Section 3(a) of the Act. 


That decision rested, of course, on the premise that sepa- 
ration fosters vigorous competition between gas and e- 
lectricity. That such competition is good for consumers 
and in the public interest was deemed axiomatic. We are 
now told that the so-called energy crisis makes this reason- 
ing untenable. We cannot now determine, upon this record, 
whether and to what extent this is so. But it is apparent 
that the energy crisis has assumed dimensions, and has 
evoked a response from the public and from government 
at all levels, which did not exist and was not readily fore- 
seeable four years ago when the ///inois Power case was 
decided, or in September 1972, when the administrative 
law judge issued his initial decision in this case or even in 
March 1973 when we heard oral argument. Neither limits 
on our powers, nor the proper discharge of our responsi- 
bilities, permit us to now dispose of this case upon the as- 
sumption that none of these developments have occurred 
or that they are irrelevant. We may read the broad and 
flexible language of Section 3(a)’s “unless and except” 
clause in a way that makes economic and social sense in 
the light of contemporary realities. 


The Act is replete with references to the interests of con- 
sumers and to the public interest. Up to now we have 


. considered those interests best served by promoting the 


“wider . . . use of gas and electric energy.” 80 / 

By fostering “variegated competition” between gas and e- 
lectricity and the attendant promotion of the use of each, 
we moved toward that end. 81_// Valid and constructive 
though it was in its day, that approach may now be out- 
moded. In an era confronted by an energy crisis the maxi- 
mization of energy use seems a questionable public policy 
objective. In today’s world the public interest and the 
long-run consumer interest seem to call for prudent con- 
servation and rational allocation. 


In the light of the foregoing we conclude that we cannot 
responsibly decide upon the present record, whether or 
not the gas properties of MU and of Union must be di- 
vested as a condition to approval of the application. Two 
alternatives present themselves. The first is to remand the 
proceedings to the administrative law judge for the taking 
of further evidence upon this issue. The second is to 
approve the application but to retain jurisdiction to re- 
consider the question of divestiture whenever it appears 
appropriate to do so. 


The first course has its appeal. It is a normal practice of 
reviewing tribunals to remand a case for further proceed- 
ings if it appears that the record does not permit a respon- 
sible and informed decision upon a major issue. This 
course would normally lead to a final determination of the 
divestiture issue at an earlier date, thus resolving the 
existing uncertainty. 


There are, however, weighty considerations in support of 






the second alternative. The principal one is that the energy 
situation is now in a state of flux. It is impossible to 
predict developments over the next few years, let alone 
over a long period. Plans are being made in terms of 1980 
or later. Under these circumstances we are concerned 

that a present remand would lead to lengthy and expensive 
proceedings which would still be inconclusive unless un- 
duly protracted. 


We conclude that the likelihood that a present remand will 
lead to a definitive solution within a reasonable time is so 
low as not to justify the effort, uncertainty and expense 
that such a procedure would entail. We will accordingly 
approve the application but reserve jurisdiction to pass 
upon the retainability of Union’s gas properties and those 
of MU if and when we find it appropriate to examine that 
question in the light of intervening developments. 


Vill. ACCOUNTING TREATMENT 


Union proposes to record its acquisition of MU’s common 
stock as a purchase at a value of $17.75 per share for 

each share of Union stock issued. That amount represents 
the closing market price of Union's stock on the New 

York Stock Exchange on January 27, 1970, the day before 
the announcement of the proposed acquisition was made. 
Union will credit its capital surplus account with the 
balance. The proposed accounting treatment appears appro- 
priate. 


1X. CONCLUSION 
We shall enter an order: 


(1) Approving Union’s proposed acquisition of MU’s 
common stock; 82 / 


(2) Continuing Union's Section 3(a) (2) exemption from 
regulation under the Act; 83 / and 


(3) Reserving jurisdiction to pass on the retainability of 
the gas properties now in the Union system and those of 
MU. 


By the Commission (Chairman GARRETT and Com- 
missioners LOOMIS, EVANS and SOMMER); Com- 
missioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Union’s exemption was granted under Section 3(a) (2) 

of the Act which directs us to exempt holding companies 
that are predominantly operating companies if their opera- 
tions do not extend beyond the state in which the com- 
pany is organized and states contiguous thereto. 


2/ Union’s exemption from the Act does not encompass 
Section 9(a) (2) which as pertinent here requires our 
approval under Section 10 for an acquisition of a public- 
utility company’s securities if, by virtue of the acquisition, 
the purchaser will be an affiliate both of that company and 
any other public-utility company. 






3/ The Missouri Public Service Commission entered on 
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appearance, but did not participate in the hearings or file 
any briefs. 


4/ Briefs were filed with us and we heard oral argument. 
Our findings are based on an independent review of the 
record. 


5/ The balance of Electric Energy's stock is owned by 
three non-affiliated utility companies. Another subsidiary 
of Union, Union Colliery Company, is an inactive Missouri 
corporation which owns coal reserves and industrial pro- 
perty in Illinois. 


6/ Union Electric Company, 40 S.E.C. 1072. 
7/ Section 3(a). 
8/ Cape Girardeau is in this area. 


9/ In order to qualify the transaction as a tax-free ex- 
change under the Federal income tax laws, Union must ac- 
quire ownership of stock possessing at least 80% of the 
combined voting power of all classes of MU voting stock, 
including the voting preferred stock. Union does not pro- 
pose to acquire MU’s preferred stock. 


10 / The Division had urged before the administrative law 
judge that the proposed consideration of 1.1 share of Union 
stock for each share of MU stock was unreasonably high. 


11 / The only state regulatory commissions having juris- 
diction, the Public Service Commission of Missouri, and 
the Illinois Commerce Commission, have approved the 
proposed transactions. 


12 / This finding reflects the fact that MU, as a subsidiary 
of Union, would have a relatively insignificant impact on 
the predominance of Union over its subsidiaries in terms of 
relevant ratios. 


13 / “As applied to electric utility companies, a system 
consisting of one or more units of generating plants and/or 
transmission lines and/or distributing facilities, whose u- 
tility assets, whether owned by one or more electric u- 
tility companies, are physically interconnected or capable 
of physical interconnection and which under normal condi- 
tions may be economically operated as a single intercon- 
nected and coordinated system confined in its operations 
to a single area or region, in one or more States, not so 
large as to impair (considering the state of the art and the 
area or region affected) the advantages of localized manage- 
ment, efficient operation, and the effectiveness of regu- 
lation.” 


14 / Union Electric Company of Missouri, 35 S.E.C. 483, 
493 (1953). 


15 / During the period 1966-1970, MU annually pur- 
chased from Union between 63.6% and 82.2% of the e- 
lectric energy delivered to its distribution system. 


16 / MU has two generating plants which have a total 
rated capacity of 30,300 kilowatts. By way of comparison, 
the Union system has a generating capacity of over four 
million kilowatts. 
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17/ We note the statement of Division counsel at oral 
argument that the Division would not have sought review 
of the administrative law judge’s conclusion on this issue 
had Union not petitioned for review on other issues. 







18 / Union Electric Company of Missouri, 35 S.E.C. 483, 
492-493. We find no basis for the City’s contention that 
Union failed to meet its burden of proof on this issue by 
failing to adduce evidence concerning “negative economies 
of scale,” i.e., increased costs resulting from the affiliation, 
and demonstrating that the “positive economies” out- 
weigh such disadvantages. There is no indication in the 
record, which consists for the most part of cross-examin- 
ation of the applicant’s witnesses, that the addition of the 
MU electric properties to the Union system would in fact 
result in any diseconomies. And we find it difficult to 
conceive of any. 









19 / Union argues that since the Senath properties are 
physically capable of interconnection with its system, they | 
would, if retained, be part of its integrated electric utility 
system. It says that our decision in Hawaiian Electric 
Company, Inc., Holding Company Act Release No. 16592 
(January 26, 1970) supports its position. Hawaiian per- 
mitted one electric company to acquire another even 

though their properties were on separate Hawaiian islands. 
There, as here, interconnection was technologically possible 
but economically unfeasible. And, as Union says, Hawai- 

ian held that on these facts Section 2(a) (29) (A)’s “cap- 

able of interconnection” test was satisfied even though the 
company’s own witness testified that as much as ten years 
might have to elapse before interconnection was econo- 
mically practicable. However, Union overlooks the reason- 
ing on which that decision rested. Hawaii consists of small, 
isolated islands. As we said in our opinion (at p. 5 of 
Holding Company Act Release No. 16592) we gave 
“particular weight to the unique geography of the State of 
Hawaii.” Another unusual circumstance present in Hawai- 
ian but absent here was that Hawaii was not a state in 1935, 
when the Act was passed, so that we would at that time 

have had no jurisdiction at all over the acquisition that we 
were asked to approve in that case. Our discussion of } 
these two factors was coupled with the observation that 

“in general we would consider a 10-year span for economic 
and coordinated interconnection too remote to satisfy the 
provisions of Sections 10(c) (2) and 2(a) (29) (A).” The 
footnote appended to the statement that we have quoted 
from the Hawaiian opinion (note 9 at page 5 of the Re- 

lease) cited three of our earlier decisions. In one of them, 
General Public Utilities Corporation, 32 S.E.C. 807, 825 
(1951) we had said on this point that ”. . . [S] eparate 
properties not interconnected must be capable of physical 
interconnection and of economic operation at the time 

the Commission considers the matter and not at some in- 
definite future time. The term ‘normal conditions’ men- 
tioned in the definition does not refer to conditions | 
which might possibly occur in the remote future and 
whose occurrence has not been foreshadowed by any facts 
shown in the record.” In the instant case an executive vice 
president of Union testified that interconnection might 
never occur if it appeared uneconomic. The interconnec- 
tion of Senath with Union may never be economical. Ac- 
cordingly, a finding that such interconnection can reason- 
ably be anticipated would be unwarranted. 
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20 / Exempt holding companies, like Union, are not sub- 
ject to Section 11(b) (1)’s integration standards. Eastern 
Gas and Fuel Associates, 30 S.E.C. 834, 848 (1950). Cf 
Pacific Lighting Corp., Holding Company Act Release No. 
17855 (January 11, 1973). 


21/ As the preceding footnote points out, Union is not 
obliged to conform to Section 11(b) (1)’s “single inte- 
grated public-utility system” standard. The Division con- 
tends, however, that in an acquisition situation such as 

this that standard does govern because of Section 10(c) 

(2), which precludes us from approving acquisitions of u- 
tility securities or assets unless we find “that such acqui- 
sition will serve the public interest by tending towards the 
economical and efficient development of an integrated 
public-utility system.” In its view Section 10(c) (2) coupled 
with Section 10(c) (1) prohibiting acquisitions “detri- 
mental to the carrying out of the provisions of Section 11” 
requires that each and every property proposed to be ac- 
quired or retained be part of a single integrated public-u- 
tility system. We take a different view. See pp. 16-19. 
infra. 


22 / \f this were not so, the “unless and except” clause of 
Section 3(a) would come into play. 


23 / The pertinent statistics in the record demonstrate the 
insignificance of the Senath operations. The record shows 
that at year-end 1968, MU had only 2,121 electric custo- 
mers in the Senath area, or 4.8% of all electric customers, 
and that Senath accounted for only about 3.3% of MU’s 
total electric revenues and 2% of overall revenues for the 
years 1967-68. 


24 / Were the scale of those operations larger, the result 
would be different. True it is that the “single integrated 
system” standard does not apply in all of its rigor to exempt 
companies. But the Act is primarily about gas and electri- 
city. And it reflects a crystal clear and a carefully con- 
sidered legislative policy judgment against the assembly of 
scattered utility properties under a single holding company 
roof on the ground that such scatteration is detrimental to 
investor and consumer interests. Hence we think it clear 
that Section 3(a) prohibits exempt holding companies from 
collecting scattered utility properties. In this connection it 
must be remembered that Congress found in Section 1(b) 
(4) that the public interest is or may be adversely affected 
“when the growth and extension of holding companies 
bears no relation to. . . the integration and coordination of 
related operating properties.” 


25 / Cf. Central Louisiana Electric Company, Inc., 32 S.E. 
C. 266, 281 (1951) 


26 / See The North American Company, 32 S.E.C. 169, 
180-183 (1950); Michigan Consolidated Gas Company, 
Holding Company Act Release No. 16763 (June 22, 1970), 
aff'd 444 F.2d 913 (C.A.D.C., 1971). 


27. / Holding Company Act Release No. 17855 (January 11, 
1973). 


28 / Holding Company Act Release No. 17857 (January 
11, 1973). 






37/ S.E.C. v. New England Electric System, 384 U.S. 176 





29 / For example, the water business does not have a 
separate corporate existence. 


30_/ At December 31, 1970, MU’s gross water property 
and plant aggregated $3.3 million. By contrast, electric 

properties of the Union system and MU combined aggre- 
gated more than $1.6 billion. 


31/ Indeed, it has been argued that Section 8 of the Act 
leaves the whole question to the states. When first con- 
fronted with the question soon after the enactment of the 
Act, the Commission seemed to agree with that view. 
American Water Works and Electric Co., 2 S.E.C. 972, 983 
n. 3 (1937): “The question of public policy as to the 
common ownership of gas and electric facilities in the 
same territory is apparenily left by the statute to the deci- 
sion of the states (see Section 8).” In that same case the 
then Commission said (also at page 983 of 2S.E.C.) “that 
it is proper to regard . . . a combined property as a single 
integrated system, provided that all of the electric pro- 
perties are integrated and all of the properties, both gas 
and electric, are in fairly close geographic proximity and 
are so related that substantial economies may be effectuated 
by their coordination under common control.” 


32. / Columbia Gas & Electric Corporation, 8 S.E.C. 443, 
462-463 (1941). Of its earlier American Water Works 
decision, supra, the Commission there said: 


“In that case the gas operations were small and 
relatively inconsequential and the opinion is sus- 
ceptible to the construction that the conclusion was 
rested not upon a view as to a single integrated 
system ... but upon the satisfaction of the standards 
applicable to additional integrated systems.” 


Section 8 was read as expressing “the policy that the state 
law shall control acquisitions of properties which may re- 
sult in combined operations, whereas Section 11 is con- 
cerned with retentions of properties.” 8 S.E.C. at 363 
(Emphasis in the original). 


33_/ Columbia Gas and Electric Corporation, supra. See 
also The United Gas Improvement Company, 9 S.E.C. 52, 
77-83 (1941), pointing out at 81 that: 


“The standards set out for electric utility properties 
differ from those set out for gas properties. There 

is no indication of any over-all standards which 

might be applied to a combination of both. Even a 
sedulous application of the respective standards, first 
to the gas and then to the electric properties, might 
result in the absurd conclusion that gas properties on 
the Pacific Coast and electric properties on the Atlantic 
constituted a single integrated system.” 


34 / New England Electric System, 41 S.E.C. 888, 893 
(1964), aff'd sub. nom. S.E.C. v. New England Electric 
System, 384 U.S. 176 (1966) and 390 U.S. 206 (1968). 


35 / The Philadelphia Company, 28 S.E.C. 35, 48 (1948). 





36 / /bid. Footnote omitted. 
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(1966) and 390 U.S. 206 (1968). 


38 / The first time the Court sustained our interpretation 
of clause A of Section 11(b) (1). The second time it sus- 
tained our conclusion that NEES had not made a sufficient 
showing in light of that interpretation. In both instances 
the Supreme Court overturned a ruling by the Court of 
Appeals for the First Circuit favorable to the company. 


39 / 384 U.S. at 183. In footnotes on ihat same page 
(Notes 13 and 14) the Court (1) pointed to the Act's 
Section 1(b) (2) declaring that “restraint of free and in- 
dependent competition” [the italics are the Court's] has an 
adverse effect on the national public interest, and (2) 
observed that: 


“Congress was well aware of the anti-competitive poten- 
tial of corporate structures through which control of 
gas and electric utility companies rests under the 
umbrella of a single holding company. That a holding 
company so situated might retard expansion of the gas 
utility company in favor of the electric utility company 
was expressly discussed in the Senate Hearings on an 
earlier version of the Act.” 


40 / Id. at 184-185. 
41 / 390 U.S. at 210-211. 
42 / See pp. 8-9, supra, and n. 20, supra. 


43 / Northern States Power Company, 36 S.E.C. 1,6 
(1954) where we held at pp. 7-8 that: “[t] he mere exist- 
ence of the combined gas and electric operations does not 
of itself require denial of an exemption.” This holding 
was in accord with a long line of earlier cases cited in the 
Northern States opinion. 


44 / New England Electric System, 41 S.E.C. 888, 902 
(1964). 


45 / Holding Company Act Release No. 16574 (January 
2, 1970). 


46 / The footnote to this statement (n. 22 on p. 7 of the 
Release) read: 


“The North American Company, 18 S.E.C. 611, 621 
(1945). See also The North American Company, 32 
S.E.C. 169, 179-180 (1950), where we referred to ’ the 
inevitable tendency of joint control over gas and e- 
lectric businesses to stifle the natural competitive 
features of these enterprises by the favoring of that 
business in which the controlling company is most 
interested and which is most profitable’ and ’ the sub- 
stantial benefits which . . . accrue from healthy and 
aggressive competition between gas and electric systems.” 


47 / Id. at pp. 5and 7. 


48 / On this ne was clearly right. For him that decision 
was a precedent of recent vintage. It was his duty to 
follow it just as it is ours to follow the Supreme Court's 
decisions. Nothing that we had said after ///inois Power 
cast any doubt on the views there articulated. Indeed, that 
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decision was cited in Middle South Utilities, Inc., Holding 
Company Act Release No. 17116, p. 4 (May 5, 1971) in 
support of our holding that the Act precluded a holding 
company from acquiring a combination system’s gas pro- 





Ameen 












perties. (The Section of the Act referred to was 10(c) (2). 
But the citation of ///inois Power for this proposition 
indicates that the reference should have been to 10(c) (1). ‘ 
Note, however, that in Middle South it was a registered ' 
holding company that sought to make the acquisition.) 
49 / He found that divestiture would lead to some in- . 
crease in expenses but that such probable increase was not 
large enough to be deemed “substantial” under the author- é 
ities. 
50 / The North American Company, 32 S.E.C. 169, 178- é 
180 (1950); Union Electric Company of Missouri, 35 S. ’ 
E. C. 489, 492-493 (1953). 6 
51. / Union Electric Company, 40 S.E.C. 1072, 1078 ' 
(1962). ) 
6 
52 / Suppose that Union had never filed the instant appli- . 
cation. Would it then have been proper to reopen the : 
question of the retainability of its existing gas properties ‘ 
at this time? And what if Union should decide to do what 6 
the Hlinois Power Company ultimately did, i.e., withdraw - 
its acquisition application? Could we then proceed to re- 6 
consider afresh the retainability of the very same gas pro- th 
perties that we permitted Union to hold on to back in Ee. 
1962? Those questions are not before us now. And we “ 
do not undertake to decide them. However, we think it : 
appropriate to note that the considerations of elementary - 





fairness that preclude us from reopening a controversy as 
to the legality of some alleged misconduct that we have 
previously resolved in a particular registrant’s favor ina 
disciplinary proceeding under the Securities Exchange Act 





or the Investment Advisers Act or in a Securities Act stop 7 
order proceeding in a second proceeding against the identi- 68 
cal respondents founded on the very same facts that we 

have previously passed on apply with much diminished | 69 


force, if at all, to proceedings under the Public Utility 

Holding Company Act, which creates a system of pervasive 
and continuing economic regulation that must in some 70 
measure at least be refashioned from time to time to keep 
pace with changing economic and regulatory climates. Cf. 


Section 3(c) of the Act, which directs us to revoke ex- al 
emption orders whenever we find “the the circumstances | 7 

which gave rise to the issuance of such order no longer 7 
exist.” And see Long Island Lighting Company, 18 S.E. 7 

C. 717 (1945). ; & 

out 

53 / 22 S.E.C. 808 (1946). b= 
| on 

54 / Id. at 815. | Th 

55 / American Gas and Electric Company, 21 S.E.C. 575 i 
(1945). v 

to | 

56 / /d. at 595-596, quoted and italics added in 22 S.E.C. of 
at 815. | 74 


57 _/ United Gas Improvement Company, 9 S.E.C. 52, 79 
(1941) (Emphasis in the original). 
















| 
| 
| 














58 / See, e.g., Central Louisiana Electric Company, Inc., 
32 S.E.C. 266, 281 (1951). 


59 / See, e.g., The North American Company, 32 S.E.C. 
169 (1950) (non-utility properties). Sometimes the retain- 
ability of such other properties has been reserved for later 
determination. But the opinions show that such subse- 
quent determinations are to be made in the light of 10(c) 
(1) and 11(b) (1). See, e.g., Northeast Utilities, 43 S.E.C. 
462 (1967). 


60 / North American Co. v. S.E.C., 327 U.S. 686, 704, 
n. 14 (1946). 


61/ NEES /, 384 U.S. at 181, citing North American Co. 
v. S.E.C., supra, at 696-697. 


62 / Philadelphia Company, 28 S.E.C. 35, 46 (1948), cited 
with approval in NEES / at p. 181 of 384 U.S. 


63 / As previously noted, Section 11(b) (1) is inapplicable 
to exempt companies. See n. 20, supra. So the A-B-C 
clauses are not directly applicable. In our view, however, 
they do apply by analogy. 


64 / See n. 75, infra. 

65 / Although it maintains that there is no need to go into 
the question -- a position we reject -- the Division also 
makes elaborate argument in support of its position that 
“even under the incorrect premise that clause A was 
relevant,... UE... failed to meet that ‘test’.” 


66 / Holding Company Act Release No. 16574 (January 
2, 1970). 


67/ Id. at p. 5. 
68 / /d. at p. 7. 


69 / The North American Company, 18 S.E.C. 611, 615 
(1945). 


70./ /bid. (emphasis added) 

21/ Id. at 621. 

72./ Holding Company Act Release No. 16574, at p. 7. 
73 / Very much in point here is something that we said in 
our NEES opinion (41 S.E.C. 888, 900 (1964)) and that 


the Supreme Court later quoted approvingly in its first 
NEES opinion (384 U.S. at 184): ”... [F] inal authority 


on all important matters rests in the top NEES management. 


The basic competitive position that exists between gas and 
electric utility service within the same locality is affected 
by such vital management decisions as the amount of funds 
to be raised for or allocated to the expansion or promotion 
of each type of service.” 


74 / Holding Company Act Release No. 16574 at p. 2. 
75/ In the most recent fiscal year for which the record 


contained statistics, Illinois Power and Central Illinois 
Public Service Company, the company which it proposed 


























to acquire, had total gas operating revenues of 2h out $87 
mil!tion. Their total operating revenues were avcut $287 
million. By contrast, for 1970 the Union system ang MU 
had total gas operating revenues of about $18 million, out 
of total operating revenues of about $337 million. 


76 _/ It also says that we cannot declare a moratorium on 
the enforcement of the Act. That sounds sensible. On 
reflection, however, we find it much too simplistic. The 
question is not one of enforcement. It is one of interpre- 
tation. 


And even with respect to the enforcement of this complex 
multifaceted and far-reaching statute, we have at times 
found it necessary or appropriate to subordinate some 
statutory objectives to others. As Mr. Justice Holmes 

said of the evolution of the common law, “the felt neces- 
sities of the time” have been controlling. Holmes, The 
Common Law | (1881). In administering the Act “we 
must, and always do, weigh policies against each other and 
against the needs of particular situations.” Public Service 
Corporation of New Jersey, 27 S.E.C. 682, 706 (1948). 

In Public Service we approved a plan for the dissolution of 
a registered holding company even though it called for 

the emergence of a public-utility company with gas and 
electric properties and with subsidiaries in the transporta- 
tion business on the ground that "the particular facts of 
the case indicate a lesser need for insistence on complete 
integration” so that “an attempt to press the plan closer 
to the traditional mode of compliance would fall short of 
good judgment.” 27 S.E.C. at 708. In that and in kindred 
cases we thought it well to exercise our discretion so as to 
allow the expeditious consummation of plans that would 
make for financial simplification even though they fell far 
short of full compliance with the Act’s integration stand- 
ards. See //linois Power Company, Holding Company Act 
Release No. 16574, pp. 5-6 (January 2, 1970); Pennzoil 
Company, 43 S.E.C. 709, 719-20 (1968). Cf. Middle 
South Utilities, Inc., 35 S.E.C. 1, 14-15 (1953). 


We also note that in a prior case involving the Union system 
an earlier gas shortage was taken into consideration. The 
North American Company, 32 S.E.C. 169, 179-180 (1950). 
In that proceeding we approved Union’s acquisition of 
Power. This meant we had to deal with the retainability 
of Power’s gas properties. But because of the gas shortage 
during and after World War || we found that Power’s “gas 
department as presently constituted has never experienced 
a period of operations under normal conditions” and that 
one of its own witnesses had testified that if it “were to 
advertise anything, it would have to advertise the necessity 
for curtailment of gas usage.” We concluded thus (32 S. 
E.C. at 180): “In this setting it is difficult to determine 
whether under normal conditions the claimed loss of e- 
conomies due to separation of Missouri’s gas and electric 
businesses would be ‘substantial’ within the meaning of 
Section 11(b) (1) (A) of the Act. Moreover, in view of 
the shortage of Missouri's gas supply, we cannot say 
whether or to what extent the claimed losses in economies 
would be offset by the benefits to be obtained through 
competition between the gas and electric businesses which 
might otherwise exist assuming an adequate supply of gas 
and a separation of control. Accordingly, we have not 
attempted in this proceeding to balance the claimed losses 
in economies against the recognized benefits of separation 
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and we therefore leave open the question of whether the 
gas system . . . may be retained permanently by Union as 
an additional system. In view of the foregoing, we will 
permit Union to acquire the gas properties . . . at this time 
but subject to the reservation of jurisdiction to reexamine 
the question of their retainability if, as and when an ade- 
quate supply of gas becomes available. To assure our con- 
tinuous attention to this question, we will require . . . 
periodic reports . . . by Union relative to . . . gas supply.” 


77 / For one thing, it overlooks the great weight that the 
Court attached in both WEES opinions to our expertise in 
the administration of the Act. It is also flawed by reason 
of its failure to give due heed to the admonition that the 
Court of Appeals for the District of Columbia Circuit gave 
in Municipal Electric Association of Massachusetts v. S.E. 
C. 413 F.2d 1052, 1059 (1969) when it reversed our deci- 
sion in Vermont Yankee Nuclear Power Company, 43 
S.E.C. 693 (1968) and quoted the following from Com- 
missioner Smith’s dissenting opinion here (at p. 704): “That 
a... development of . . . importance and probable impact 
. .. Was not foreseen when the Act was written should not 
justify a static historical reading of its provisions.” 


78 / See pp. 13-14, supra. 

79 / Atp. 5 of Holding Company Act Release No. 16574. 
80 / The quotation is from Section 30 of the Act which 
directs us to bear this end in mind in our studies and investi- 
gations. 


81 / NEES |, 384 U.S. at 184 n. 15. 


82 / This will be subject to the conditions set forth in Rule 
24 under the Act. 


83 / The condition in our 1962 exemption order requiring 
Union to apprise us promptly of any change in its relation- 
ship with Electric Energy, Inc. or in related matters will of 
course continued in effect. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18368/April 10, 1974 


Admin. Proc. File No. 3-2547 
In the Matter of 


UNION ELECTRIC COMPANY 
1 Memorial Drive 

St. Louis, Missouri 

(70-4899) 


ORDER GRANTING APPLICATION AND RESERVING 
JURISDICTION AS TO RETAINABILITY OF GAS PRO- 
PERTIES 


Union Electric Company, an electric and gas utility com- 


pany and an exempt holding company, applied pursuant to 
Sections 9(a) and 10 of the Public Utility Holding Company 
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Act of 1935 for approval of its proposed acquisition of 
the outstanding common stock of Missouri Utilities Com- 
pany, a non-associate electric and gas utility company; 


Union also asked for an order pursuant to Section 3(a) (2) 
of the Act continuing its present exemption or granting it 
a new one; 


Hearings were held after appropriate notice, an initial deci- 
sion was submitted, briefs were filed, and the Commission 
heard oral argument; 


The Commission has today issued its Findings and Opinion. 
On the basis of such Findings and Opinion 


IT IS ORDERED that the application be, and it hereby is, 
granted, subject to the terms and conditions contained in 
Rule 24 under the Act and to a reservation of jurisdiction 
with respect to retainability of the gas properties of 
Union Electric Company, those of its present subsidiaries 
and those of Missouri Utilities Company. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18369/Aprii 9, 1974 


In the Matter of 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 
(70-5480) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE BID- 
DING 


The Western Massachusetts Electric Company ("“WMECO"), 
an electric utility subsidiary company of Northeast Utilities, 
a registered holding company, has filed an application, and 
an amendment thereto, with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50 promulgated thereunder regard- 
ing the following proposed transaction. 


In its initial application in this proceeding, WMECO pro- 
posed to issue and sell, at competitive bidding, $30 million 
principal amount of its First Mortgage Bonds, Series K 
(“Bonds”), due April 1, 2004. By amendment to its appli- 
cation, WMECO has reduced the principal amount of such 
Bonds which it proposes to sell to $25 million. The interest 
rate on the Bonds, which shall be a multiple of 1/8 of 1%, 
and the price, which will be not less than 100% nor more 
than 102.75% of the principal amount thereof, will be 
determined by competitive bidding. The Bonds will be is- 
sued under the First Mortgage Indenture and Deed of 
Trust dated as of August 1, 1954 (“Indenture”) between 
WMECO and The First National Bank of Boston, Trustee, 
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as supplemented and amended from time to time, and as 
further supplemented by a supplemental indenture to be 
dated April 1, 1974 ("Supplemental Indenture”). The 
Supplemental Indenture provides, among other things, that 
Bonds shall not be redeemed at the applicable general re- 
demption price prior to April 1, 1979, from the proceeds 
of borrowings secured by WMECO at an effective interest 
cost to WMECO of less than the effective interest cost of 
the Bonds. 


The application states that WMECO will use the net pro- 
ceeds from the sale of Bonds, together with a capital con- 
tribution of $10 million which Northeast Utilities made in 
January, 1974, to repay short-term borrowings incurred for 
the purpose of financing WMECO’s construction program 
(estimated to total $50 million for 1974). Such short-term 
borrowings will aggregate an estimated $50 million at the 
time of the aforementioned sale. 


The fees, commissions and expenses incurred or to be 
incurred in connection with the proposed transaction will 
aggregate $111,000, which includes legal fees of $22,000, 
accounting fees of $12,000, and printing and engraving 
costs of $45,900. The approval of the Department of 
Public Utilities of the Commonwealth of Massachusetts is 
required for the issuance of the Bonds, and the order of 
that Authority has been supplied to the Commission. No 
other State commission, and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application, as amended, 
has been given in the manner prescribed in Rule 23 pro- 
mulgated under the Act (Holding Company Act Release 
No. 18325), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors and 
consumers that said application, as amended, be granted: 


IT |S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted forthwith, subject 
to the terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18370/April 10, 1974 


In the Matter of 














MIDDLE SOUTH UTILITIES, INC. 
Two Eighty Park Avenue 


New York, New York 10017 
(70-5366) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING INCREASE IN AMOUNT OF AUTHORIZED 
BANK BORROWINGS 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc., (“Middle South”), a registered holding company, has 
filed a fourth post-effective amendment to its declaration 
in this proceeding pursuant to the Public Utility Holding 
Company Act of 1935 ("Act”), designating Sections 6(a) 
and 7 of the Act as applicable to the following proposed 
transaction. All interested persons are referred to the 
declaration, as now amended, for a complete statement of 
the proposed transaction. 


By order dated August 24, 1973 (HCAR 18065), the 
Commission authorized Middle South to issue and sell its 
unsecured promissory notes in an aggregate amount not to 
exceed $30,000,000 outstanding at any one time under a 
$135,000,000 revolving credit agreement (“Credit Agree- 
ment”) with a group of 7 commercial banks headed by 
Manufacturers Hanover Trust Company of New York 
(“Banks”). The aggregate maximum amount of authorized 
borrowings was established at $83,700,000, by post-ef- 
fective amendments numbers 1, 2, and 3 to the decla- 
ration (HCAR 18178, 18214, and 18345). Middle South 
now proposes to increase the amount of authorized 
borrowings from the Banks from $83,700,000 to 
$103,700,000. The proportions in which the borrowing 
will be made, the interest rate, the maturity date, the form 
of note, and all other terms and conditions of the borrow- 
ing will be the same as those terms and conditions set forth 
in the Credit Agreement and the original filing herein, 
heretofore described and authorized in the Commission 
order dated August 24, 1973. 


The proceeds of the borrowing will be utilized to purchase 
1,600,000 shares of common stock, $12.50 par value, of 
Arkansas Power and Light Company, a wholly-owned 
electric utility subsidiary company of Middle South, for an 
aggregate of $20,000,000 in cash. Such purchase is the 
subject of a pending application-declaration filed con- 
currently by Arkansas Power & Light Company and 
Middle South (File No. 70-5487). 


It is represented that no State or Federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transaction. No special fees or expenses are anti- 
cipated in connection with the transaction proposed here- 
in. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 6, 1974, request in writing that 

a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said post-effective amendment to the pre- 
viously amended declaration which he desires to contro- 
vert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail (air mail if 
the person being served is located more than 500 miles 
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from the point of mailing) upon the declarant at the above- 
stated address, and proof of service (by affidavit or, in case 
of an attorney-at-law, by certificate) should be filed with 
the request. At any time after said date, the declaration, as 
now amended by this post-effective amendment, or as it 
may be further amended, may be permitted to become ef- 
fective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive notice of 
further developments in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18371/April 10, 1974 


In the Matter of 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 
(70-5472) 


ORDER AUTHORIZING AMENDMENT OF ARTICLES 
OF ORGANIZATION AND BY-LAWS 


New England Power Company (“NEPCO”), an electric u- 
tility subsidiary company of New England Electric System 
(“NEES”), a registered holding company, has filed a decla- 
ration with this Commission pursuant to Sections 6(a), 7, 
and 12(e) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 62 promulgated thereunder regard- 
ing certain proposed transactions. 


NEPCO proposes to amend its Articles of Organization and 
By-laws to increase from 1,000,000 to 1,500,000 shares the 
aggregate number of shares of Dividend Series Preferred 
Stock that may be issued without a vote of at least a major- 
ity of the total number of shares of said stock then out- 
standing. The amendment to the Articles of Organization 
and By-laws will require the affirmative vote of two-thirds 
of the now outstanding 6% Cumulative Preferred Stock and 
common stock voting as one class. NEES, which owns all 
of the outstanding common stock of NEPCO, has indicated 
that it will vote in favor of the amendment, thereby assuring 
such affirmative two-thirds vote. The amendment will also 
require the affirmative vote of two-thirds of the now out- 
standing 780,140 shares of Dividend Series Preferred Stock 


voting as one class. NEPCO deems it advisable that addition- 


al authorized shares of its preferred stock be made available 
to meet its needs for permanent financing occasioned by its 
substantial construction expenditures. 


NEPCO intends to submit the proposed amendment to its 
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stockholders for their approval at a special meeting of 
stockholders which is to be held on April 17, 1974, in lieu 
of the annual meeting. In connection therewith, NEPCO, 
pursuant to an order in this proceeding under Rule 62, is 
soliciting proxies from holders of its outstanding Dividend 
Series Preferred Stock to be voted at the annual meeting 
(Holding Company Act Release No. 18321 (March 13, 
1974)). 










No state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 





Due notice of the filing of the declaration with respect to 
the proposed amendment has been given in the manner 
prescribed in Rule 23 promulgated under the Act (Holding 
Company Act Release No. 18321), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in the 
interest of investors and consumers that said declaration be 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration be, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 





George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18372/April 11, 1974 





In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. } 
20 Montchanin Road | 
Wilmington, Delaware 19807 

(70-5486) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
DEBENTURES AT COMPETITIVE BIDDING 










NOTICE IS HEREBY GIVEN that The Columbia Gas q 
System, Inc. (“Columbia”), a registered holding company, | tt 
has filed a declaration with this Commission pursuant to , t 
the Public Utility Holding Company Act of 1935 (“Act”), st 
designating Sections 6(a) and 7 of the Act and Rule 50 0 
promulgated thereunder as applicable to the following th 
proposed transactions. All interested persons are referred fil 
to the declaration, which is summarized below, for a com- ef 
plete statement of the proposed transaction. Ri 

m, 

20 


Columbia proposes to issue and sell, subject to the competi- 


tive bidding requirements of Rule 50 under the Act, 
$40,000,000 principal amount of ___% Debentures, Series 
- due May 1999. The interest rate of the debentures (which 
shall be not less than 98-%2% nor more than 101-%% of the 
principal amount thereof), will be determined by the 
competitive bidding. The debentures will be issued under 
an Indenture between Columbia and Morgan Guaranty 
Trust Company of New York, Trustee, dated as of June 1, 
1961, as heretofore supplemented by various indentures 
and as to be further supplemented by a Twenty-Second 
Supplemental Indenture to be dated as of May 1, 1974. 





The supplemental indenture will prohibit redemption of 
any of the debentures prior to May 1, 1979, directly or in- 
directly, with borrowed funds, or in anticipation of funds 
to be borrowed, having an effective annual interest cost to 
Columbia of less than the effective annual interest cost of 
the debentures to Columbia. The proposed debentures 
will be subject to a sinking fund providing for retirement 
rr of $28,000,000 (70%) thereof prior to maturity through 
annual payments of $1,400,000 commencing in 1979. 


2 The net proceeds from the sale of the debentures will be 
added to the general funds of Columbia and, together with 
other funds then available and funds thereafter to be 

: generated from operations, will be used by Columbia to 

| finance, among other things, part of the 1974 capital 
expenditures program of Columbia’s subsidiary companies, 
which involves expenditures of approximately 
$340,000,000. The capital expenditures program involves 
additions and improvements to the properties of the 
Columbia system necessary to explore for, produce, re- 
ceive, transport, store, and distribute the quantities of gas 
required by the system's customers. Columbia estimates 

5 that additional long-term financing of up to $135,000,000 
may be required in 1974 to complete this program. Such 

additional financing, to the extent necessary, will be the 
subject of future filings with this Commission. 


mission, other than this Commission, has jurisdiction over 
the proposed transaction. A statement of the fees, com- 
missions, and expenses related to the proposed transaction 
is to be filed by amendment. 


| It is stated that no State commission and no Federal com- 


NOTICE IS FURTHER GIVEN that any interested person 
| may, not later than May 3, 1974, request in writing that a 
hearing be held on such matter, stating the nature of his 

interest, the reasons for such request, and the issues of fact 

or law raised by said declaration which he desires to con- 
trovert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail if 
ny, | the person being served is located more than 500 miles from 
to | the point of mailing) upon the declarant at the above- 
+t”), stated address, and proof of service (by affidavit or, in case 
) of an attorney-at-law, by certificate) should be filed with 
| the request. At any time after said date, the declaration, as 
red filed or as it may be amended, may be permitted to become 
som effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from its rules as provided in Rules 


mpeti: 20(a) and 100 thereof or take such other action as it may 





deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive notice of 
further developments in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18373/April 11, 1974 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Ninth and Louisiana Street 
Little Rock, Arkansas 72203 


MIDDLE SOUTH UTILITIES, INC. 
280 Park Avenue 

New York, New York 10017 
(70-5487) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
COMMON STOCK BY SUBSIDIARY COMPANY TO 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South”), a registered holding company, and 
Arkansas Power and Light Company ("Arkansas”), a public- 
utility subsidiary company of Middle South, have filed an 
application with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), designating 
Sections 6(b), 9(a), 10, and 12(f) of the Act and Rule 43 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application, which is summarized below, for a complete 
statement of the proposed transactions. 


Arkansas proposes to issue and sell to Middle South (the 
holder of all of the issued and outstanding shares of 
Arkansas’ common stock, $12.50 par value), and Middle 
South proposes to acquire at the par value thereof, 
1,600,000 additional shares of Arkansas’ authorized but 
unissued common stock aggregating $20,000,000 in par 
value. Upon completion of the proposed transaction, 
Arkansas will have outstanding 22,190,000 shares of 
common stock, $12.50 par value, having an aggregate par 
value on its books of $277,375,000. Arkansas proposes 
to use the net proceeds from the sale of the additional 
common stock for the payment of bank loans and com- 
mercial paper indebtedness, for the construction of new 
facilities, and for the extension and improvement of its 
present facilities. Arkansas estimates that its construction 
program for 1974 will result in expenditures of approxi- 
mately $170,300,000. Middle South proposes to obtain 
the $20,000,000 cash to acquire said shares of Arkansas by 
increasing its bank borrowings pursuant to a post-effective 
amendment in File No. 70-5366 filed concurrently with 
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this application. 


The issuance and sale of the additional common stock by 
Arkansas are subject to the jurisdiction of the Arkansas 
Public Service Commission and the Tennessee Public Service 
Commission. It is stated that no other State commission 
and no Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. Fees and 
expenses in connection with the proposed transactions 

are estimated at $5,000. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 6, 1974, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail (air mail if 
the person being served is located more than 500 miles from 
the point of mailing) upon the applicants at the above- 
stated addresses; and proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the applica- 
tion, as filed or as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 


100 thereof or take such other action as it may deem appro- 


priate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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See Securities Act Release No. 5416A/April 11, 1974. 
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In the Matter of 


QUAKER STATE FUND, PENNSYLVANIA 
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MUNICIPAL TAX-EXEMPT TRUST 
(FIRST SERIES AND SUBSEQUENT SERIES) 






c/o Moore, Leonard & Lynch, Incorporated 
525 William Penn Place 

Pittsburgh, Pennsylvania 

(812-358S) 







NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) FOR ORDER GRANTING EXEMPTION 
FROM SECTION 14(a) AND RULES 19b-1 AND 22c-1. 


NOTICE IS HEREBY GIVEN that Quaker State Fund, 
Pennsylvania Municipal Tax-Exempt Trust (First Series and 
Subsequent Series) (“Applicant”), a unit investment trust 
registered under the Investment Company Act of 1940 
(“Act”), has filed an application pursuant to Section 6(c) 
of the Act for exemption from the provisions of Section 
14(a) of the Act and Rules 19b-1 and 22c-1 under the Act. 
All interested persons are referred to the application on 
file with the Commission for a statement of the represen- 
tations therein, which are summarized below. 





Applicant is a registered unit investment trust, organized ) 
under the laws of the Commonwealth of Pennsylvania. 
It is intended that Mellon Bank, N.A., of Pittsburgh, 
Pennsylvania, will act as Trustee of Applicant (“Trustee”) 
pursuant to a trust agreement ("Trust Agreement”) bet- 
ween the Trustee and Moore, Leonard & Lynch, Incorpo- 
rated, Arthurs, Lestrange & Short and Elkins, Morris, 
Stroud & Co. (or succeeding sponsors) ("Sponsors”). 
Standard & Poor’s Corporation will serve as Evaluator with 
respect to each Series of Applicant. 


The Trust Agreement for each series will contain terms and 
conditions of trust common to all series. Pursuant to the 
Trust Agreement for each series of Applicant, the Sponsors 
will deposit with the Trustee in excess of $3,000,000 
principal amount of tax-free municipal bonds (“bonds”), 
which the Sponsors shall have accumulated for such pur- 
pose, and, simultaneously with such deposit, will receive 
from thé Trustee registered certificates representing in 
excess of 3,000 units which will represent the entire owner- 
ship of a series. Applicant presently proposes to offer 
units of its First Series for sale to the public, and, for this 
purpose, a registration statement under the Securities Act 
of 1933 has been filed which has not yet become effective. | 
All of the bonds deposited with the Trustee will be interest 
bearing obligations of the Commonwealth of Pennsylvania 

or counties, municipalities, authorities or political sub- 
divisions thereof, the interest on which is exempt from 
Federal and Pennsylvania State income taxation. 





The Trust Agreement does not provide for the issuance of 
additional units after the initial offering of a series. Each 
series will consist of the bonds, such bonds as may con- 
tinue from time-to-time in exchange or substitution for any 
of the bonds upon certain refundings, accrued and un- 
distributed interest and undistributed cash. Certain of the 
bonds may from time-to-time be sold under special circum- 
stances set forth in the Trust Agreement, or may be re- 
deemed or may mature in accordance with their terms. 
The proceeds from such dispositions will be distributed to 
unit holders and not reinvested. There will be no sale and 
reinvestment of the bonds. While the Sponsors are not 
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obligated to do so, it is their present intention to maintain 
a secondary market for units of Applicant and continuous- 
ly to offer to purchase such units at prices in excess of the 
redemption price, as set forth in the Trust Agreement. 


Each unit for a particular series will represent a fractional 
undivided interest in that series. Units will be redeemable. 
in the event that any unit shall be redeemed, the portion of 
the fractional undivided interest represented by each unit 
outstanding will be increased. Units will remain outstand- 
ing until redeemed or until the termination of the Trust 
Agreement. The Trust Agreement may be terminated by 
100% agreement of the unitholders or, in the event that 

the value of the bonds shall fall below an amount specified 
for each series, either upon direction of the Sponsors to the 
Trustee or by the Trustee without such direction. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that no 
registered investment company and no principal underwriter 
for such a company shall make a public offering of securi- 
ties of which such company is the issuer unless (1) the 
company has a net worth of at least $100,000; (2) at the 
time of a previous public offering it had a net worth of 
$100,000; or (3) provision is made that a net worth of 
$100,000 will be obtained from not more than twenty-five 
responsible persons within ninety days, or the entire pro- 
ceeds received, including sales charge, will be refunded. 


Applicant seeks exemption from Section 14(a) in order to 
proceed with the public offering of its units, as described 
above. In connection with the requested exemption, the 
Sponsors have agreed that they will refund, on demand and 
without deduction, all sales charges paid by purchasers of 
units in the initial public offering of a series if, within 90 
days from the time that the Registration Statement relating 
to such Series becomes effective, either (i) the net worth 

of such Series shall be reduced to less than $100,000, or 

(ii) such Fund shall have been terminated. The Sponsors 
have further agreed to instruct the Trustee on the date of 
deposit of each Series that in the event that redemption by 
the Sponsors of units constituting a part of the unsold 

units shall result in that Series having a net worth of less 
than $1,000,000, the Trustee shall terminate the Series in 
the manner provided in the Trust Agreement and distribute 
any municipal bonds or other assets deposited with the 
Trustee pursuant to the Trust Agreement as provided there- 
in. 


Rule 19b-1 


Rule 19b-1(b) provides, in part, that no registered invest- 
ment company which is not a “regulated investment com- 
pany” as defined in Section 851 of the Internal Revenue 
Code shall make more than one distribution of long-term 
Capital gains in any one taxable year of such investment 
company. 


Applicant proposes to make monthly distributions of 
principal and interest to unitholders of a Series. Distri- 
butions of principal constituting capital gains to unitholders 
may arise in two instances: (1) if an issuing authority calls 
or redeems an issue held in the portfolio, the sums received 
by Applicant will be distributed to unitholders on the next 


distribution date; and (2) if bonds are sold in order to 
provide funds necessary to meet redemptions. 


Applicant states that the dangers against which Rule 19b-1 
is intended to guard will not exist in connection with any 
Series of Applicant, since neither Applicant nor the Spon- 
sors have control over the events which could trigger capital 
gains. Applicant seeks to make a combined distribution of 
principal, including capital gains, and interest each month, 
and states that any capital gains in such distribution will be 
clearly indicated as such in accompanying reports to unit- 
holders. In addition, it is alleged that the amounts in- 
volved in a normal distribution of principal will be relative- 
ly small in comparison to the normal interest distribution. 


Paragraph (b) of Rule 19b-1 provides that a unit investment 
trust may distribute capital gain dividends received from a 
“regulated investment company” within a reasonable time 
after receipt. Applicant states that the purpose behind 
such provision is to avoid forcing unit investment trusts to 
accumulate valid distributions received throughout the 
year and distribute them only at year end. Applicant 
further alleges that its situation places it squarely within 
the purpose of such provisions. However, in order to com- 
ply with the literal requirements of the Rule, Applicant 
would be forced to hold any monies which would consti- 
tute capital gains upon distribution until the end of its 
taxable year. Applicant contends that such a practice 
would clearly be to the detriment of the unitholders. 


Rule 22c-1 


Rule 22c-1 provides, in part, that redeemable securities of 
registered investment companies may be sold, redeemed, 
or repurchased at a price based on the current net asset 
value (computed on each day during which the New York 
Stock Exchange is open for trading not less frequently 
than once daily as of the time of the close of trading on 
such Exchange) which is next computed after receipt of a 
tender of such security for redemption or of an order to 
purchase or sell such security. 


Applicant states that the Rule has two purposes: (1) to 
eliminate or to reduce any dilution of the value of out- 
standing redeemable securities of registered investment 
companies which would occur through the redemption or 
repurchase of such securities at a price above their net asset 
value or the sale of such securities at a price based on a 
previously established net asset value which would permit 
a potential investor to take advantage of an upswing in the 
market and the accompanying increase in the net asset 
value of the securities; and (2) to minimize speculative 
trading practices in the securities of registered investment 
companies. 


Applicant represents that the Sponsors, while not obligated 
to do so, intend to maintain a market for the units and 
continuously to offer to purchase units at prices in excess 
of redemption prices. For purposes of the secondary 
market transactions, an evaluation will only be made once 
each week. 


Applicant asserts that the pricing of units by the Sponsors 


in the secondary market in no way affects the assets of 
Applicant, i.e., the underlying bonds. Finally, because of 
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the nature of the bonds in the portfolio, price changes are 
limited. Thus the movement in the municipal bond market 
is not sufficient to make speculation in an interest ina 
group of bonds ordinarily profitable. 


Applicant asserts that public unit holders benefit from the 
Sponsors’ pricing procedure in the secondary market, since 
they receive a normally higher repurchase price for their 
units without the cost burden of daily evaluations of the 
unit redemption value. Moreover, the application states 
that the Sponsors have undertaken to adopt a procedure 
whereby the Evaluator, without a formal evaluation, will 
provide the Sponsors with estimated evaluations on trading 
days. In the case of a repurchase, if the Evaluator cannot 
state that the previous Friday’s price is at least equal to the 
current bid price, the Sponsors will order a full evaluation. 
in case of resale, if the Evaluator cannot state that the 
previous Friday’s price is no more than one-half point 
($5.00 per $1,000.00 principal amount of underlying bonds) 
greater than the current offering price, a full evaluation will 
be ordered. 


Section 6(c) of the Act provides, in part, that the Com- 
mission may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or classes or 
persons, securities, or transactions from any provisions of 
the Act or of any rule or regulation under the Act, if and 
to the extent such exemption is necessary or appropriate 
in the public interest and consistent with the protection 
of investors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 2, 1974, at 5:30 p.m., submit to 
the Commission in writing a request for hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon Applicant at the address stated above. Proof of such 
service (by affidavit or in case of an attorney-at-law by 
certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule 0-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing of 
the application will be issued as of course following said 
date unless the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a hearing is 
ordered, will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8302/April 9, 1974 


In the Matter of 





ST. PAUL LIFE INSURANCE COMPANY 


ST. PAUL VARIABLE ANNUITY FUNDA 
ST. PAUL VARIABLE ANNUITY FUND B 


and 


IMPERIAL FINANCIAL SERVICES, INC. 
385 Washington Street 

St. Paul, Minnesota 55102 

(812-3605) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR EXEMPTIONS FROM THE 
PROVISIONS OF SECTIONS 22(d), 26(a) AND 27(c) (2) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that St. Paul Life Insurance 
Company (St. Paul Life”), St. Paul Variable Annuity Fund 
A, St. Paul Variable Annuity Fund B ("Separate Accounts”), 
unit investment trusts registered under the Investment 
Company Act of 1940 (“Act”) and Imperial Financial 
Services, Inc. (“Imperial”) (hereinafter collectively “Appli- 
cants”), have filed an application pursuant to Section 6(c) 
of the Act for an order exempting Applicants, to the 
extent noted below, from the provisions of Sections 22(d), 
26(a) and 27(c) (2) of the Act. All interested persons are 
referred to the application on file with the Commission 

for a statement of the representations contained therein, 
which are summarized below. 








St. Paul Life, a wholly-owned subsidiary of St. Paul Fire 
and Marine Insurance Company (“Marine”), is a stock life 
insurance company incorporated under Minnesota law. 
Marine is a wholly-owned subsidiary of The St. Paul 
Companies, Inc. ("The St. Paul”), a general business corpo- 
ration organized under Minnesota law engaged in the acqui- 
sition, development and management of enterprises pro- 
viding insurance, financial, and other business services. The 
Separate Accounts were established by St. Paul Life for use 
in connection with the issuance of group and individual 
variable annuity contracts (“Contracts”). Assets of the | 





Separate Accounts will be invested in St. Paul Life Fund, 
Inc. ("Life Fund”), an open-end diversified management 
investment company registered under the Act. Imperial, 

a wholly-owned subsidiary of The St. Paul, and a registered 
broker-dealer, is the principal underwriter for the Contracts | 
and is the underwriter for Life Fund. Imperial Investment 
Management Company (“Management Company”), also a } 
wholly-owned subsidiary of The St. Paul, is the investment | 
adviser for Life Fund. 


Section 22(d) 





Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company or principal underwriter 
thereof shall sell any redeemable security to the public 
except at a current offering price described in the prospect- 
us. St. Paul Life will offer annuity contracts under which 
purchase payments may be accumulated on either a fixed 
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or a variable basis or a combination of both. If applied to 
a fixed annuity, the net purchase payment is placed in the 
general account of St. Paul Life; if applied to a variable 
annuity, such amount is placed in the appropriate Separate 
Account for such Contract. Deductions for sales and 
administrative expenses are made from each payment as 
described in the prospectus. Applicants request exemption 
from Section 22(d) of the Act to permit (a) transfers to a 
Separate Account of accumulated amounts in the general 
account with no additional sales or administrative charges 
and (b) sales of Contracts with reduced sales and adminis- 
trative charges when monies which have been accumulated 
under, or are being paid as benefits or settlements under 
any policy or other contract issued by an insurance com- 
pany within The St. Paul corporate family are applied to 
the purchase of such Contract. 


(a) Applicants state that the sales and administrative 
charges imposed upon payments accumulated on a fixed or 
variable basis are identical and that the deduction of addi- 
tional sales and administrative charges from monies pre- 
viously paid into the fixed dollar account upon transfer of 
these funds into the variable account would result in the 
imposition of an unreasonable charge upon Contract pur- 
chasers. 


Applicants state, in addition, that no sales effort, and only 
minimal administrative services, are required in the case of 
such transfer and that imposition of additional charges 
would make the transfer privilege impracticable to the 
investor. Applicants represent that the transfer privilege 
may be exercised only once each year. 


(b) Applicants assert that the sale of Contracts with re- 
duced sales and administrative charges for the transfer or 
application of accumulated values or amounts payable 
under existing insurance policies or contracts is justified by 
the cost savings in the sales effort and administrative work 
involved. 


Applicants state that the sales and administrative expense 
connected with the sale of Contracts pursuant to the trans- 
fer of values from other policies or contracts is less than 
expenses applicable to contracts under normal situations, 
and that, in every instance, a sales and administrative fee 
will have been received by a company in The St. Paul cor- 
porate family in the form of premiums. Applicants assert 
that such reduction in sales and administrative charges will 
not result in disruptive distribution patterns for the Con- 
tracts. 


Sections 26(a) and 27(c) (2) 


Sections 26(a) and 27(c) (2), as here pertinent, provide in 
substance that a registered unit investment trust, and any 
depositor and principal underwriter for the trust are pro- 
hibited from selling periodic payment plan certificates un- 
less the proceeds of all payments other than sales load are 
deposited with a qualified bank as trustee or custodian and 
held under an indenture or agreement containing specified 
provisions. Such indenture or agreement must provide (1) 
that the trustee or custodian be a bank of a designated size, 
(2) that the assets be held in trust and prescribe the charges 
which may and may not be charged against such assets, (3) 
that the trustee or custodian may only resign in a specified 


fashion and (4) that certain records be kept of and certain 
notices be given to security holders. 


Applicants request an exemption from Sections 26(a) and 
27(c) (2) to permit the Applicants to sell Contracts with- 
out need of an independent trustee or custodian. In sup- 
port of such request, Applicants state that under the pro- 
visions of the Minnesota insurance laws, St. Paul Life is 
not permitted to hold itself out as a trustee of the pro- 
perty of the Separate Accounts and cannot place such 
property in trust in the hands of another. In addition, 
Applicants state that the net purchase payments under the 
Contracts will be invested in the shares of Life Fund and 
that ownership of such shares by the Separate Accounts 
will be held in an open account so that such ownership 
will only be indicated on the books of Life Fund and the 
Separate Accounts and will not be evidenced by trans- 
ferable stock certificates. St. Paul Life is subject to exten- 
sive supervision and control by the Minnesota Insurance 
Commissioner. 


Applicants contend that such control and supervision pro- 
vide assurance against misfeasance and afford the essentia 
protection of trusteeship. The assets of the Separate Ac- 
counts will be held physically segregated by St. Paul Life 
and will be disposable only for the purposes set forth in 
the Contracts and in the prospectuses of the Separate Ac- 
counts. Obligations arising under the Contracts, as general 
obligations of St. Paul Life, cannot be abrogated without 
violating Minnesota law. Therefore, Applicants assert, the 
dangers against which Sections 26(a) and 27(c) (2) are 
directed are not present in this situation. 


Applicants have consented that the requested exemption 
from Section 26(a) and 27(c) (2) be subject to the follow- 
ing conditions: (1) that the deductions for administrative 
services shall not exceed such reasonable amounts as the 
Commission shall prescribe, the Commission reserving 
jurisdiction for such purpose, and (2) that the payment of 
sums and charges out of the assets of the Separate Accounts 
shall not be deemed to be exempted from regulation by the 
Commission by reason of the requested order, provided 
that Applicants’ consent to this condition shall not be 
deemed to be concession to the Commission of authority 
to regulate the payment of sums and charges out of such 
assets other than charges for administrative services, and 
Applicants reserve the right in any proceeding before the 
Commission, or any suit or action in any court, to assert 
that the Commission has no authority to regulate the pay- 
ment of such other sums and charges. 


Section 6(c) of the Act authorizes the Commission, upon 
application, to exempt any person from any provisions or 
provisions of the Act conditionally or unconditionally if 
and to the extent such exemption is necessary or appro- 
priate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may; not later than April 29, 1974, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
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quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order disposing 
of the application will be issued as of course following 

April 29, 1974, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8303/April 10, 1974 


In the Matter of 


NATIONAL AVIATION CORPORATION 
630 Fifth Avenue 

New York, New York 10020 

(812-3579) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a) (19) OF 
THE ACT 


National Aviation Corporation (“Applicant”), a non-diversi- 
fied, closed-end management investment company regis- 
tered under the Investment Company Act of 1940 (the 
“Act”), has filed an application pursuant to Section 6(c) of 
the Act for an order of the Commission declaring that G. 
Keith Funston (“Funston”), a director of Applicant, shall 
not be considered an “interested person” of Applicant 
within the meaning of Section 2(a) (19) of the Act 

solely by reason of his status as a director of the Metro- 
politan Life Insurance Company, a broker-dealer registered 
under the Securities Exchange Act of 1934. 


The Commission, on February 7, 1974, issued a notice of 
the filing of said application (Investment Company Act Re- 
lease No. 8221). The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application might be issued on the basis of 
the information stated in the application unless a hearing 
should be ordered. On March 1, 1974, the Commission 
received a request for a hearing on the application from the 
Independent Investor Protective League and the Israel 
Patents Corporation. After considering the request for a 
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hearing, the Commission has determined that it does not 
appear that a hearing on the application is necessary or 
appropriate in the public interest or for the protection of 
investors. 


The Commission has considered the matter and has found, 
on the basis of the facts stated in the application, that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of invest- 
ors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of 
Section 2(a) (19) of the Act be, and hereby is, granted, ef- 
fective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8304/April 11, 1974 


In the Matter of 
GENERAL AMERICAN LIFE INSURANCE COMPANY 
and 


GENERAL AMERICAN SEPARATE ACCOUNT NO.2 
1501 Locust Street 

St. Louis, Missouri 63103 

(812-3597) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR EXEMPTION FROM THE PRO- 
VISIONS OF SECTIONS 22(d) AND 27(a) (3) OF THE 

ACT 


NOTICE IS HEREBY GIVEN that General American 
Separate Account No. 2 (the “Separate Account”) which is 
registered under the Investment Company Act of 1940 
(the “Act”) as a diversified, open-end, management invest- 
ment company, and General American Life Insurance 
Company (“General American”), a Missouri corporation 
(together hereinafter called the “Applicants”) have filed an 
application pursuant to Section 6(c) of the Act for an 
order of the Commission exempting Applicants from the 
provisions of Sections 22(d) and 27(a) (3) of the Act, to 
the extent noted below. All interested persons are refer- 
red to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


The Separate Account was established by General American 
as a facility for the public offering of individual and group 
variable annuity contracts, some of which group contracts 
qualify for special tax treatment under relevant provisions 
of the Internal Revenue Code. Under Applicants’ con- 




















tracts, sales and administrative charges are based on the 
entire amount of the net purchase payment made pursuant 
to a contract, irrespective of whether amounts are allocated 
to the fixed or variable side of the contract. 


Section 22(d) 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company or principal underwriter 
thereof shall sell any redeemable security issued by the 
company to any person except at a current public offering 
price described in the prospectus. 


On June 3, 1971, the Commission issued an order pursuant 
to Section 6(c) of the Act (Investment Company Act Re- 
lease No. 6552) granting Applicants an exemption from the 
provisions of Section 22(d) of the Act to permit, among 
other things, amounts accumulated under the fixed side of 
acontract to be transferred to the variable side of the con- 
tract upon either the annuity commencement date or upon 
the termination of participation in a group contract prior 
to the annuity commencement date, without any sales or 
administrative charge. 


As of May 1973, Applicants permitted contract holders to 
transfer amounts accumulated under the variable portion of 
the contract to the general account, during the accumu- 
lation period at no additional sales load but with imposition 
of a $5.00 transaction charge. Applicants now request an 
exemption from the provisions of Section 22(d) to permit 
transfer of amounts by an individual contract owner or a 
participant in a group variable annuity contract from the 
fixed portion of the contract.to the variable portion of the 
contract during the accumulation period at no additional 
sales charge. The proposed transfer privilege will be limited 
to (i) one transfer in each contract year or year of coverage, 
of any amount from the general account to the Separate 
Account or (ii) one selection each year of a series of such 
transfers to be made in that year each of which shall not 

be less than $5,000. General American reserves the right 

to terminate the proposed transfer privilege at any time. 

A $5.00 transaction charge will be imposed to defray the 
cost of each such transfer. 


Applicants contend that since the same sales charge is de- 
ducted with respect to all values accumulated under the 
contracts, imposition of an additional deduction for sales 
and administrative expense charges, when amounts are 
transferred from the general account of General American 
to the Separate Account, would be inequitable and dis- 
Criminatory and that such imposition would subject some 
persons to higher total deductions than others who had paid 
in the same amounts under the contracts. 


Section 27(a) (3) 


Section 27(a) (3) of the Act makes it unlawful for any 
registered investment company issuing periodic payment 
plan certificates, or for any depositor of or underwriter for 
such company, to sell any such certificate if the amount of 
sales load deducted from any one of the first 12 monthly 
payments exceeds proprotionately the amount deducted 
from any other such payment or if the amount of sales 
load deducted from any subsequent payment exceeds pro- 
Portionately the amount deducted from any other subse- 





quent payment. 


Rule 27a-2 provides, in pertinent part, that a registered 
separate account shall be exempt from Section 27(a) (3) 
provided that the amount of sales load deducted from any 
payment during a contract year does not exceed the pro- 
portionate amount deducted from any prior payment 
during the contract period. 


The amount of sales load deduction from purchase pay- 
ments received under Applicants’ contracts during each 
contract year is 8% of the first $5,000 of payments and 
3.25% of the balance of such payments. Applicants state 
that under the proposed schedule of sales deductions it is 
possible that the percentage of sales load deducted from 
payments made in any contract year after the first year 
could be higher than the percentage deducted from pay- 
ments made in any previous contract year. For example, 
if payments during the first contract year amounted to 
$20,000, the sales deduction would be at the rate of 8% on 
the first $5,000 of payments and 3.25% on the next 
$15,000 of payments. However, payments up to $5,000 
in the second contract year would be subject to a sales 
load deduction at the rate of 8%. Applicants state that 
since an increase in the level of sales load might be deemed 
to have occurred during the term of the contract, in this 
circumstance, Rule 27a-2 would not be applicable and the 
uniformity of deduction provisions of Section 27(a) (3) 
would be violated. Applicants request an exemption from 
the provisions of Section 27(a) (3) of the Act to permit 
this proposed schedule of sales load deductions or any 
similar schedule under which the percentage of sales charges 
deducted from purchase payments received on contracts is- 
sued by the Separate Account may decrease within the 
contract year, providing that the percentage of sales load 
deducted will not exceed 9%. 


Applicants represent that Section 27(a) (3) of the Act was 
designed to lessen losses which might be incurred upon 
early termination of periodic payment plan certificates 
involving front-end load arrangements. Applicants further 
represent that their proposed sales deductions schedule 
does not involve a front-end load arrangement and that 
such a schedule cannot lead to the abuses intended to be 
curbed by Section 27(a) (3). 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than April 29, 1974, at 5:30 p.m., submit 

to the Commission in writing a request for a hearing on 

the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order 
a hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 

with the request. As provided by Rule 0-5 of the Rules 

and Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course follow- 
ing April 29, 1974, unless the Commission thereafter orders 
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a hearing upon request or upon the Commission's own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8305/April 12, 1974 


In the Matter of 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY 


and 
HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY - SEPARATE ACCOUNT 


Hartford Plaza 
Hartford, Connecticut 06115 


(812-3191) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) FOR EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT 


NOTICE 1S FURTHER GIVEN that Hartford Variable An- 
nuity Life Insurance Company (“Insurance Company”) and 
Hartford Variable Annuity Life Insurance Company - 


Separate Account ("Separate Account”) (hereinafter “Appli- 


cants”) have filed an application pursuant to Section 6(c) 
of the Investment Company Act of 1940 ("Act”)for an 
order exempting Applicants, to the extent described below, 
from the provisions of Section 22(d) of the Act. All inter- 
ested persons are referred to the application on file with 
the Commission for a statement of the representations 
therein, which are summarized below. 


Insurance Company is a stock life insurance company organ- 


ized under the laws of South Carolina. All of the outstand- 
ing voting stock of Insurance Company is owned by Hart- 
ford Life Insurance Company. International Telephone 
and Telegraph Corporation ("ITT"), a publicly-held com- 
pany, owns 99.9% of the outstanding voting stock of Hart- 
ford Fire Insurance Company which, in turn, owns 99.9% 
of the outstanding voting stock of Hartford Life Insurance 
Company. Separate Account, an integral part of Insurance 
Company, has been established for the purpose of main- 
taining assets accruing from the sale of individual and group 
variable annuity contracts issued by Insurance Company. 
Separate Account is registered as an open-end, diversified 
Management investment company under the Act. 
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Applicants request an exemption from Section 22(d) to 
permit the owners of policies of life insurance and annuity 
contracts issued by Insurance Company and any benefi- 
ciary, annuity contract participant or annuitant under such 
contracts to invest part or all of the policy or contract 
proceeds payable upon surrender of such contracts or 
upon the death of the insured, participant or annuitant, as 
the case may be, in an Individual Variable Annuity Con- 
tract issued by Insurance Company without the necessity 
of paying sales or administrative expenses on any such 
investment. 


Applicants seek an additional exemption from Section 22 
(d) to permit owners of policies of life insurance and an- 
nuity contracts issued by Hartford Life Insurance Com- 
pany and Hartford Life and Accident Insurance Company 
or by any other member company of the Hartford In- 
surance Group which issues such policies, as well as by ITT 
Life Insurance Corporation, and any beneficiary, partici- 
pant or annuitant thereunder, as well as any insured under 
a policy of disability insurance issued by Hartford Acci- 
dent and Indemnity Company or by any other member 
company which issues policies of disability insurance, to 
invest part or all of any such policy or contract proceeds 
payable upon the surrender of such policy or contract or 
upon the death or disability of the insured, participant or 
annuitant, as the case may be, in an Individual Variable 
Annuity Contract issued by Insurance Company with a 
deduction being made for sales and administrative ex- 
penses upon such investment as follows: In the event that 
the investor elects to purchase an individual flexible pay- 
ment variable annuity contract, a deduction for sales and 
administrative expenses of 242% of the amount invested 
will be made. In the event that the investor elects to 
purchase an individual single payment variable annuity 
contract, a deduction for sales and administrative expenses 
will be made in accordance with the amount invested as 
follows: 


$ 2,500 $19,999 22% 
$ 20,000 $49,999 2% 
$ 50,000 $99,999 12% 
$100,000 or more 1 % 


Applicants assert that a charge for sales and administrative 
expenses has already been paid by or on behalf of the 
owner of the annuity contract or an insured under a policy 
of insurance issued by Insurance Company or by one of 
the other companies named above, and it would discri- 
minate unfairly against any such person or the beneficiary, 
annuity contract participant, or annuitant under any such 
policy or contract to require the payment of an additional 
charge for sales or administrative expenses to acquire a 
variable annuity contract offered by the same company 
that issued the insurance policy or annuity contract or to 
require the payment of more than a modest additional 
charge for sales and administrative expenses to acquire a 
variable annuity contract offered by an affiliated company 
of the company that issued the insurance policy or annuity 
contract. The reason for the additional sales charge, Appli- 
cants assert, is to compensate salesmen of Insurance Com- 
pany for their sales efforts to produce the investments in 
the variable annuity contracts issued by Applicants and to 
cover additional administrative expenses incurred by Appli- 
cants in offering this investment option. Applicants state, 
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however, that, in order to preserve the continuing relation- 
ship between Insurance Company and the owners, benefi- 
ciaries, and participants of insurance contracts issued by 
Insurance Company, such salesmen will not be compen- 
sated when such persons invest part or all of their contract 
or policy proceeds in a variable annuity contract. Appli- 
cants also state that, to a substantiai extent, those salesmen 
who sell the variable annuity contracts will not be the 
salesmen who wrote the original insurance contract the 
proceeds from which are being applied to the variable an- 
nuity contracts. Applicants further state that, where a 
reduced sales charge is imposed, the salesmen will receive 
it for their sales effort; the administrative charge will be 
retained by Insurance Company to cover its expenses. 


Applicants represent that the exemptions described herein 
are appropriate in the public interest and consistent with 

the protection of investors and the purposes fairly intended 
by the policy and provisions of the Act. Applicants further 
represent that, to the extent the order sought by Applicants 
is inconsistent with the order of the Commission (Act Re- 
lease No. 6820) previously received by Applicants, the order 
obtained herein will apply to monies received after is- 

suance of such order. 


Applicants agree that any order granted pursuant to this 
application shall not extend to any company that has 
ceased to be a company the majority of whose stock is 
owned by ITT or one of its subsidiaries. 


Section 22(d) provides, in pertinent part, that no registered 
investment company or principal underwriter thereof shall 
sell any redeemable security issued by it to any person 
except at a current offering price described in the prospect- 
us. 


Section 6(c) of the Act provides, among other things, that 
the Commission, by order upon application, may condition- 
ally or unconditionally exempt any person from any pro- 
vision or provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and con- 
sistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 8, 1974 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at-law, 

by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the rules and regu- 
lations promulgated under the Act, an order disposing of 
the application will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 


Persons who request a hearing, or advice as to whether a 

hearing is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 6311/April 8, 1974 


U. S. v. MAX ZERKIN 
D.D.C. CRIMINAL NO. 17-74 


William R. Schief, Administrator of the Washington 
Regional Office of the Securities and Exchange Com- 
mission and Earl J. Silbert, U. S. Attorney for the District 
of Columbia today announced that on March 28, 1974, 
Max Zerkin was sentenced by the Honorable Gerhard A. 
Gessell, U. S. District Court Judge for the District of 
Columbia in connection with his plea of guilty to a one 
count information charging violations of Sections 10(b) 
of the Securities Exchange Act of 1934 and Rule 10b-5 
thereunder with respect to the use and employment of 
manipulative and deceptive devices. Zerkin was fined 
$10,000 and sentenced to 3 years probation. This matter 
arose out of the underwriting and market-making activities 
of Max Zerkin with respect to several companies pro- 
moted by Joel Kline. 


For further information see litigation release Nos. 5889, 
6016, 6036, and 6058. 





Litigation Release No. 6312/April 8, 1974 


William D. Moran, Administrator of the New York Region- 
al Office and Paul J. Curran, United States Attorney for 
the Southern District of New York, announced that on 
March 14, 1974, sentence was imposed on six defendants 
who had previously pleaded guilty to the violations of 

the federal securities laws in connection with the offer and 
sale of the common stock of At-Your-Service Leasing Corp. 
The defendants upon whom sentence was imposed by 
Judge Whitman Knapp of the United States District Court 
for the Southern District of New York, were: 


Gary Fredricks - 
Gilbert C. Dragani_- 
Donald K. Fisher - 
Gerald E. Miller 

Andrew G. Nelson Jr. 


2 years probation 
2 years probation 
2 years probation 
2 years probation 
4 years probation 
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Louis Nova - 2 years probation 

Sentence had previously been imposed on certain of the 
other defendants in this case following a trial by jury. All 
of the defendants sentenced on March 14, 1974 had origin- 
ally pleaded guilty. 


For further information, see Litigation Releases No. 6209 
and No. 6261. 





Litigation Release No. 6313/April 9, 1974 
U.S. v. JACQUELINE CHAMBERS (N.D.Ca) 


James L. Browning, Jr., U. S. Attorney for the Northern 
District of California, Gerald E. Boltz, Regional Adminis- 
trator of the Los Angeles Regional Office, and Leonard H. 
Rossen, Associate Regional Administrator of the San 
Francisco Branch Office, of the Securities and Exchange 
Commission jointly announced that on April 2, 1974, the 
Federal Grand Jury in San Francisco, California returned a 
2-count indictment against Jacqueline Chambers, also 
known as Jacqueline Aldrich. 


The indictment charges Ms. Chambers with perjury in 
connection with her testimony in an investigation into 
possible violations of the federal securities laws. According 
to the indictment, the investigation in which she testified 
involves Fundamental Oil Corporation, Island Oil Corpo- 
ration, Northern Continental Petroleum Corporation and 
the ownership interests of Jack P. Burke and Robert P. 
Burke. 


The indictment alleges that Ms. Chambers lied under oath 
once on April 7, 1972, before the Securities and Exchange 
Commission and again on December 11, 1973, before the 
Federal Grand Jury. 





Litigation Release No. 6314/April 9, 1974 
SEC v. HOLIDAY MAGIC, INC., et al., (N.D. Ca) 


Gerald E. Boltz, Regional Administrator cf the Los Angeles 
Regional Office, William D. Moran, Regional Administrator 
of the New York Regional Office, and Leonard H. Rossen, 
Associate Regional Administrator of the San Francisco 
Branch Office of the Securities and Exchange Commission 
today announced that on April 1, 1974, the Honorable 
Lloyd H. Burke, United States District Judge for the 
Northern District of California, entered a Final Judgment 
of Permanent Injunction against Holiday Magic, Inc., U.S. 
Universal, Inc., Marketing Enterprises, Inc., Instructional 
Enterprises, Inc., Sta-Power Industries, Inc., Alexander 
Taylor, Inc., Bob Cummings, Inc., Ameriprise, Inc., World 
Wide Products (U.S.A.), Inc., Combined Retail Services 
International, Inc., Sales Dynamics, Inc., and Leadership 
Dynamics Institute, Inc. The Judgment permanently en- 
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joins these corporate defendants from violations of the 
registration provisions of the Securities Act of 1933 and 
the anti-fraud provisions of that Act and of the Securities 
Exchange Act of 1934, in connection with the offer, pur- 
chase and sale of any security, including, but not limited 


to, stock, promissory notes, and participations in a pyramid 


promotion scheme, which the defendants had designated, 
among other things, as “Master Distributorships” and 
“General Distributorships.” 


The corporate defendants, who are no longer managed by 
any of the individuals charged with wrongdoing in the 
Commission‘s Complaint, consented to the issuance of the 
Judgment without admitting or denying the allegations in 
the Complaint. The action is proceeding with respect to 
certain individual defendants and the William Penn Patrick 
Trust. 


The Complaint, filed on June 28, 1973, alleged that the 
corporate defendants and certain individuals engaged in 
the fraudulent operation of a pyramid promotion or end- 
less chain scheme under the guise of marketing various 
consumer products. The Complaint alleged that the 
scheme involved the recruitment of investors, who paid 
substantial sums for so-called “distributorships,” by which 
they obtained the right to receive a share of the profit to 
be derived from the investments of other persons whom 
they brought to the defendants’ “opportunity meetings,” 
at which these persons were induced to make a similar 
investment in defendants’ promotion. The defendants 
were also alleged to have issued promissory notes in con- 
nection with this scheme and to have offered and sold 
corporate stock. 


On the date the Commission filed suit, a temporary re- 
straining order was issued which, among other things, 
restrained the defendants from transferring assets to out- 
side the United States unless immediate consideration was 
received. Subsequently, an order was entered preventing 
the corporate defendants from paying their expenses with 
funds derived from any source other than product sales. 


The Final Judgment recites that the corporate defendants 
have acknowledged their indebtedness to the persons 
induced to participate in the pyramid promotion scheme 
as “distributors” as well as their indebtedness to the cor- 
porate defendants’ shareholders. No indebtedness is re- 
cognized, however, to shareholders who are named 
defendants in the Commission’s Complaint, shareholders 
who served as officers and directors of the corporate 
defendants, or shareholders who were significant partici- 
pants in the violations alleged in the Complaint. The pre- 
cise amount of the indebtedness is to be computed pur- 
suant to the terms of the Judgment. Within one month of 
the entry of the Judgment, potential claimants will re- 
ceive an explanation of the Judgment and a form upon 
which claims may be made. 


By the terms of the Judgment, the acknowledged claims 
would be paid to the extent possible out of a Restitution 
Fund established by the corporate defendants and to be 
funded pursuant to the Judgment. The Fund would be 
made up of all non-operating assets and portions of the 
proceeds realized from any sales of the corporate defend- 
ants’ foreign operations. In addition, the Fund would re- 
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ceive a percentage of the corporate defendants’ future 
gross monthly retail cash product sales. The Judgment also 
takes into account claims of trade creditors. Though the 
repayment plan in the Judgment offers the possibility of 
return to the investors, there is no certainty at present as 

to the amount of such return. This plan offers a greater 
possibility of repayment to investors than liquidation would 
have provided. 


Approximately one month after institution of the Com- 
mission’s action, the corporate defendants implemented a 
direct sales marketing plan by which certain products are 
being sold. Under the Judgment they must continue their 
operations in substantial conformity to that plan. 


The Judgment in no way forecloses any other rights that 
claimants may have against the corporate defendants and 
forbids any representations to the contrary. 


The provisions for repayment of investors as described in 
the Judgment are identical with those contained in a Condi- 
tional Order that Judge Burke has entered in an action 
entitled, "In Re Consolidated Pre-Trial Proceedings, Holi- 
day Magic Cases, Master File MDL-124-LHB,” one of the 
class actions brought against the corporate defendants on 
behalf of persons who were induced to participate as dis- 
tributors in the corporate defendants’ promotion. 


Under the Judgment, Marvin Giometti, Esq., is appointed 
as Special Counsel with broad authority to scrutinize the 
corporate defendants’ activities, to assure full compliance 
with the terms of the judgment and to assure that the con- 
tinued operations of the corporate defendants are con- 
sistent with the Judgment and with the stipulation for 
compromise and Judgment in the private civil class action. 
The Special Counsel will supervise the maintenance of the 
Fund and will resolve disputes concerning claims made for 
payment out of the Fund. He is also empowered to re- 
quire the corporate defendants to pursue any claims they 
may have arising out of the promotional activities which 
are the subject of the Commission’s Complaint. In addi- 
tion, if he considers it appropriate to do so, the Special 
Counsel may recommend proceedings under the Bankrupt- 
cy Act to the corporate defendants and, if they fail to 

take action under that Act, he may, with the Commission’s 
approval, institute an appropriate form of proceeding in 
their behalf. 


Any questions relating to this Judgment should be made in 
writing to Marvin Giometti, Esq., Special Counsel, P. O. 
Box 600, San Francisco, CA 94101. For further infor- 
mation, see Litigation Release No. 5961. 





Litigation Release No. 6315/April 10, 1974 

U.S. v. WILLIAM H. FERRY, JR. (N.D. Ga., No. 74-153- 
A) 

John W. Stokes, Jr., United States Attorney for the North- 


ern District of Georgia, and Jule B. Greene, Administrator 
of the Atlanta Regional Office of the Securities and Ex- 









change Commission, announced that on April 2, 1974 a 
Federal grand jury in Atlanta returned a five-count indict- 
ment against William H. Ferry, Jr. of Decatur, Georgia, 
charging him with violations of anti-fraud provisions of 
the Securities Exchange Act of 1934 and Rule 10b-5 
thereunder. 


The indictment alleges, among other things, that Ferry, 
while employed as a salesman for a securities firm con- 
verted to his own use funds from the sale of securities be- 
longing to customers. 





Litigation Release No. 6316/April 11, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10730/April 11, 1974 


The Securities and Exchange Commission announced the 
termination of the suspension of trading in the securities 
of Patterson Corporation, a Nevada corporation with 
offices in La Jolla, California and Atlanta, Georgia, ef- 
fective at midnight (EDT) on April 13, 1974. The sus- 
pension was initiated on November 21, 1973 because of 
the unavailability of adequate and accurate information 
coicerning the identity of persons who actually control 
this company and information concerning its financial 
condition, and because of questions concerning the market 
activity in the securities of Patterson. 


The Commission also announced the filing today of a com- 
plaint in the United States District Court for the Southern 
District of California alleging that Patterson Corporation, 
Dalton Carl Smith (Smith), Richard B. Anderson (Ander- 
son}, Cleo H. Bullard (Bullard), Nationwide Registrar & 
Transfer Agency (Nationwide), Lois Young (Yound), 
Stanley T. Traska (Traska), Edward Baranov (Baranov), 
David Alvin Topping and Joseph Cono Caggiano violated 
certain provisions of the federal securities laws and seeking 
an injunction against those parties from further violations 
of the federal securities laws. 


In its complaint the Commission alleged that all of the 
defendants have offered and sold the common stock of 
Patterson Corporation in violation of the registration re- 
quirements of the Securities Act of 1933. 


Additionally, the complaint alleges that Patterson Corpo- 
ration, Smith, Anderson, Bullard, Nationwide, Young, 
Traska and Baranov violated the anti-fraud provisions of 
the Securities Act of 1933 and the Securities Exchange 
Act of 1934. In this regard the complaint alleges that a 
Nevada mining corporation which had been dormant since 
1923 was reactivated and renamed Patterson Corporation, 
shareholders of this company were deleted from its stock 
records without notice or consent, attorney’s opinion 
letters were prepared falsely representing that Patterson 
stock was not subject to registration, incentives were pro- 
vided to broker-dealers to quote Patterson stock, account- 
ant’s financial statements and other documents falsely 
representing the financial condition, assets and operations 
of the company, blocks of stock beneficially owned by 
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persons in control of Patterson Corporation were transfer- 
red into multiple certificates without restricted legends on 
their face and stock owned beneficially by such control- 

ling persons was delivered to broker-dealers for distribution 
to the public. With regard to the financial condition of 

the company, the complaint alleges among other things 

that the primary asset of Patterson Corporation, the 
inventory of an inactive helicopter business which was 
valued at $22 million in the latest financial statement, was, 
in fact, purchased for 170,000 restricted shares of Patterson 
Corporation stock at a time when the latest current market 
price for marketable securities of that company was approxi- 
mately $1 per share. The complaint also alleges that these 
defendants failed to disclose that Dalton Carl Smith (who 
was enjoined in 1968 from violating Section 5 of the 
Securities Act of 1933, is on probation from a 1971 con- 
viction for conspirary and interstate transportation of 

stolen property and was convicted in 1973 for conspiring 

to defraud the U.S. government on certain SBA loans) 

was and is a principal of Patterson. 


In addition to injunctive relief, the complaint seeks an 
order cancelling all Patterson Corporation shares issued to 
Bullard and Smith or to their nominees. 


On February 21, 1974 the U.S. Customs Service confis- 
cated the helicopter parts inventory of Patterson Corpo- 
ration as it was about to be shipped out of the country 
without a munitions control license as required by the 
Neutrality Act. In addition, the Commission has been 
informed that at the present time Patterson Corporation 
has little or no income or operations other than efforts to 
revive plans for a development project which was to have 
involved those helicopter parts. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation 
may be entered unless and until they have strictly complied 
with all of the provisions of said rule. If any broker or 
dealer has any questions as to whether or not he has com- 
plied with said rule, he should not enter any quotation but 
immediately contact the staff of the Securities and Ex- 
change Commission, Division of Enforcement in Washing- 
ton, D. C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in violation 
of said rule, the Commission will consider the need for 
prompt enforcement action. 





Litigation Release No. 6317/April 12, 1974 
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SEC v. LUM’S, INCORPORATED (now named 
CAESAR’S WORLD, INC.), et a/. - 71 Civ. 5323 (SDNY) 


The Securities and Exchange Commission announced today 
that Judge Charles R. Weiner, United States District Judge, 
Philadelphia, Pennsylvania, entered a final judgment of 
permanent injunction enjoining Lum’s, Incorporated 
[now named Caesar’s World, Inc. (“CWI”)] and Desert 
Palace, Inc. (“DPI”), a wholly-owned subsidiary of CWI, 
from violations of Sections 10(b) and 14(a) of the Securi- 
ties Exchange Act of 1934 (anti-fraud and proxy pro- 
visions, respectively) and Rules 10b-5 and 14a-9 there- 
under with respect to all future acquisitions by CWI, DPI 
or any subsidiary. The judgment was entered by con- 
sent of the defendants without their admitting or denying 
any of the allegations of the Commission’s complaint. 


In addition to providing the general injunctive relief refer- 
red to above, the judgment also requires that CWI and 
DPI take certain measures and institute certain procedures 
regarding the future acquisitions of businesses involving 
gambling casinos, as well as current and future operation of 
gambling casinos. For instance, with respect to filings 
concerning such future acquisitions, CWI and DPI have 
agreed, among other things, to set forth therein all 
information known to CWI or DPI concerning the identity 
of the controlling persons of the acquired entity; any 
material consideration paid for the entity in addition to 
the purchase price; and all material information known to 
CWI or DPI which indicates that the results of operations 
of the acquired business have’ been affected by a failure of 
existing management to record revenues or to maintain 
and implement internal controls. CWI and DPI further 
agree that in any future acquisition of a gambling casino, 
no unaudited financials pertaining to that business for any ¢ 
period will be included in any filings with the Commission 
unless the independent auditors give assurance that the 
unaudited financials require no material adjustments for a 
fair presentation. 


Furthermore, in connection with any future acquisition of 

a gambling business, a written evaluation of the internal 
controls by the independent public auditors is required and 
in the current operation of Caesars Palace internal controls 
satisfactory to such auditors must be maintained and | 
evaluated annually. 


Other features of the judgment require CWI to maintain a 
standing audit committee to function along the lines set 
forth in SEC Accounting Release No. 123 and to review 
various evaluations required by the judgment. 


In its complaint, the Commission has sought as ancillary 
relief to enjoin the issuance of 1,000,000 shares of CWI 
to the former owners of Caesars Palace (the principal of 
whom are the remaining defendants in this action), as well 
as the performance of oiher aspects of the purchase and 
sale agreement relating to Caesars Palace, as amended, 
pending an accounting of the period May 1, 1969 through 
September 30, 1969 (the period of time between the 
agreement of purchase and sale and the settlement). 








The Commission also sought disgorgement of profits and 
monies allegedly unlawfully obtained by the remaining 
defendants in the action. Since the disgorgement issue has 
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yet to be resolved, the Court ordered CWI not to transfer 
any of the 1,000,060 shares which may be issued to the 

remaining defendants without the Court’s prior approval. 
However, such approval may be sought by parties other 

than CWI or DPI on notice. CWI agreed not to object or 
oppose any Commission application to impose restrictions 
on the disposition of the shares after issuance. CWI further 
agreed not to change any of the terms of the existing pur- 

| chase and sale agreement, as amended, without prior 





ri- 


Commission approval. 


The action as to thirteen remaining defendants, who were 
the principal sellers of the Caesars Palace Hotel and Casino 
to CWI in 1969, remains pending. For further information 
ng regarding this action see Litigation Release No. 5238. 
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See Securities Act Release No. 5416A/April 11, 1974. 
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